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Introduction

Most books on mediation have been written in adedndch legal and psychology language, as if their
authors would compete among themselves who is sialled in complicating simple things. However
in practice mediators confess that they follow itha&uition more than strict rules previously raadhe
theory books. With all due respect to estimateti@stand rules on mediation process, this chapter w
concentrate on purely practical aspects of mediatidhich are as important in the mediation roorthas
theory.

1. Getting prepared for mediation session and setting the room

Safe and cozy. These two words best of all chaiaetdvow mediation room should look like. The
mediator shall create a mediation room in a wayphaeies feel safe from possible intrusion of third
persons, disturbance by others and emotional atthgkeither a mediator or by the opponent. The
mediation room should also be cozy so the partiegldvfeel in it like at home — relaxed, peacefull an
under no unnecessary stress. Therefore the medtatatd carefully think how to transform any roam i

a way to meet these two preconditions. With eelittélp and creativity any office can be transfornmed

a room fit for a mediation session. The mediatorloak at the room critically and apply a test dioes
“How would | feel if | would enter this room for éfirst time to proceed with mediation?” Then, adiag

to particular circumstances, the mediator shoulgrave everything in the room. At the same time a
mediation session is not a process of psychothetagyeffective working round, so the environment
should also be fit for writing and checking the doents, especially in business mediation.

There are mediators who do not use a table in thetliation sessions. Instead, the parties sitircke
with the mediator and concentrate on talking. Thight be effective in family mediation or other &ypf
mediation, where emotions and feelings are at stielksvever during business mediation a working
environment in office-type premises would be maquprapriate. Also the effect of safety provided bg t
table should not be underestimated. So the medsaiuld set the environment depending on type of
dispute under mediation. A mediation session isangsychotherapy, but effective work where note
keeping and checking of documents is essentiakeftwe it would be more convenient for the partes
sit around a table for effective work and alsorfasonable distance and emotional safety reasons.
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There is a grounded belief that a round tableasniost suitable for settlement of disputes. Thege a
no statistics available about proportion of setdairagreements concluded at the round tables asegp
to those of other shape s. It is still possibl@toceed with mediation process if the table israfther
form. The parties should sit in a way they see edbbr and have an eye contact with the mediator. |
there is a square table, the parties can sit opg@sich other, although this position can alsaritieized
as too frontal and aggressive (see picture No. 1).

Mediator

Party 1 Party 2

Fig. 1: Square shaped table with frontally placed parties

To avoid a situation where the parties sit aggvesgin front of each other, a square shaped tednhebe
also used for to sit the parties closer to eachrottile the mediator sits in front of them.

Party 2

Party 1 Mediator

Fig. 2: Square shaped table with parties sitting side by side.

In the case the mediator has a rectangular tdidepdrties should not be seated at the distard phathe
table, as a distance in physical seats can alsseadistance in emotions and therefore hinder pssgre
towards a settlement. Instead, the parties shaubtbser to each other (similarly as in the pietifo. 2)
while the mediator sits in front of them.

Party 2

Party 1

Mediator

Fig. 3:Rectangular shaped table with parties sitting side by side
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In all three previous cases the mediator shoultlteeaparties at the table as if there would beumd
table. The parties and the mediator should haweyarcontact and comfortable distance among them.

Regarding position of the chairs the mediator sthaitl in the most uncomfortable place, if there is
one. For instance, if one of the chairs has itklewards the doors, the mediator should takehe T
parties will feel safer if they will see the dooasid not sit with their back towards the doors. dh&irs
must be equally comfortable for the parties, beedls parties will take any difference in theiatraent
very personally. It is advisable that mediator ptafty sits in the each chair of the parties, idarto feel
and see how comfortable the parties will be dunmegliation process. The mediator should know what
the parties will see during mediation processitaslock on the wall, window scene, modern aimag,

a mess on the tabletc. The mediator should know what the parties wiiih@uring mediation process —
is it a noise in the back office, ticking clodatc. The mediator should consider emotions and feglofg
the parties, and set the mediation room as reat®aal appropriate as possible.

A well-set room for mediation does not mean onthtecal equipment. A room is the environment in
which the parties must feel comfortable and weltlsgy can to concentrate for work, gather thoughts,
listen to their feelings and work on issues anditbe Therefore the mediator should be not onlygda
or psychologist, depending on his or her main etiloical and professional background, but also ddkil
interior decorator, by asking, where applicableystgtation of an interior designer. One of the diegb
methods that can be used to check whether thepamtmediation will feel comfortable during medbat
working session, is for the mediator to come intodwn mediation room as if the stranger would come
in for the first time and to have a look at premiggth the eyes of a newcomer, by posing a question
how do | like it here, what do | see, do | wanstay here, where it would be comfortable for msitp
what do | see and feel here when | am in this rodh#mediator must physically sit in each chairchhi
is prepared for the parties of mediation. Only ttitenmediator will be capable to feel how the gartvill
feel themselves when sitting there during mediathoe the chairs comfortable and stable? Whattvél
parties see and look at when they will look atipaltar places? What will their eyes be drawn toward
Are the chairs of parties too close to each othei?too sunny or too dark in the room? Is theraess
or other element which could possibly disturb conicgion and thoughts? Such physical and visual, as
well as emotional factors have crucial influencalmprocess of mediation, especially in the festsions
of mediation.

Also the mediator must be capable to provide fergarties supplementary materials so the parties ca
work effectively during mediation — a paper, petgackboard, flipchart desk, whiteboard markers,
highlighters, post-it stickergfc. The %' chapter of this article explains this in more de#slso, taking
into account the length of time that the partiesnsbin the room of mediation, it would be advisdble
mediator to offer to the parties some water, cofieéea and some sweets of snacks. To sum up, the
mediation room should be a place, where it woukhgant for the parties to arrive, stay and work
efficiently with the aim to settle their dispute.

2. Form of the questions

Questions are means of communication to be usategically, they structure and control conversation
in accordance with the questioning technfgéemediator asks questions to motivate the pattigalk,

tell, generate ideas, while remaining within theibds of the main subject of the dispute. Therefloee
style in which the mediator asks questions is &igrand inviting with the purpose to acquire as muc
useful information as possible. The mediator aglenajuestions. Open questions are the oppositeto t
closed questions. Open questions invite and metsviite parties to tell more, to disclose and stiegie
thoughts, feelings and intentions. On the otherdhatosed questions are the ones which examine,
confirm, precise and close the story told. It wontit be correct to say that closed questions aleoba
worse than the open questions. However the medsatould take into account what impact the closed
guestions have on the parties of mediation. Nanatsed and narrow questions do not motivate to
continue talking, if only the party to the mediatis not naturally very talkative (in that casesipossible

to use the closed questions to slow down the t@ki@pen questions are like: “Could you pleasents|
more about ...?” “What needs to happen so that yosinless partner could gain back your trust?” “Have
you thought about possible solutions here?” Onadther hand, closed questions lead to narrow, short

1 R.HoFMANS, D.B. ROTFISERE A. TROSENS Medidcija. Mediacijas pamati teorija un praksé, Riga, 2007, p. 133.
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answers, for instance: “When did you sign the @oi®” “What colour was that car?” “Did you submit a
claim to the court or no?” During mediation, espégiin the beginning of the process, when it is of
utmost importance to learn as much informationassible, also non-disclosed information, the mediat
can succeed by using exactly open questions. taritghe closed questions can be asked by theatoedi
in those phases of mediation when it is necessadlarify facts or to discipline the party of metitia
who is too vague in the answers, evades answeriiggmotoo philosophical mood.

The questions which the mediators are recommendetb ask are those beginning with “Why?”
These type of questions sound too judgmental aatuative. However the practice shows that not the
wording of the question, but instead the tone ate@nd attitude of the person posing this questisn
what attributes judging, condemning meaning tagiinestion. It is possible to ask in a nice, undeditey
and non-judging way a question like “Could you gkegell me more on why you decided not to visitryou
child once a year?” And it is equally possible $& an a nasty, evaluative tone technically corgeestion
like “Could you please tell me more about this @&d€eonsequently, rather the attitude, tone, moodyb
language and intonation of the voice of the mediate those parameters which decisively affect the
contents of the questions and their impact on Hrégs of mediation. If the attitude, tone, mooddy
language and intonation attest friendly and prafesd interest of the mediator, and not a judgmlenta
approach, the party will be more willing to comewith a comprehensive and informative answer.

The mediator must simultaneously listen to theipadbout the subject told, as well as see thatiu
in its totality, make conclusions for himself, andiongly pose the next questions and think aboubtet
strategy and methods to be used to progress iméugation process. In the context of asking quastio
the work of mediator is similar to the work of joatist, where a good question can help the respande
to think about themes, about which the person mtesven though before in the heat of the dispute.
However for the mediator this task is very hargheesally if the subject of the dispute is complezhaand
connected with a list of complicated facts, whicl mediator has to learn in a limited period ofetirAs
the basic principle the mediator should activedyeln to the parties and ask them questions abbjgciu
which the parties describe. The mediator shouldsmatich to the subject B if the party is talkingoab
subject A. Therefore the mediator asks gnosticiaviting, open questions about the subject theigsrt
talk about at a given moment of time. For instaifca party talks about difficulties in the workpa A,
then the mediator should not start asking abousithee of computer which the person uses in theffi
If the person talks about a particular subject theans that this theme is important to her andvsimes
to share this information, talk about it, be heandl listened to, appreciated, supported and resghect
Only in the case when the person repeatedly télkstaone and the same subject and can not brake awa
from this spell, the mediator, with different, ey@movocative questions can move to the other stbjst
therefore try to focus on other issues.

A mediator should be capable to notice the momenisn the party repeats some word, phrase or
subject 2, 3 or even 4 times. Normally in thoseesashen something is repeated 2 or more times, the
party is sending a strong signal she or he wartakabout this more and wants to be helped tcabs.

For example, during mediation process a party gatsshe would like to run away. In a short while t
same party repeatedly says that in these circucesahe better runs away. As soon as the mededos h
this repetition and takes it as a signal for sutigbe disclosed the mediator can ask a questionticed
that today you mentioned twice your willingnessun away. Would you like to tell me more about this
and what the running away means to you?” The perpbsuch a question is both to help to the party t
realise the posed question and to discover the imganit, as well as to help to the opponent taritee
wishes, feelings and aims of the first party. Thaneethe mediator should notice the willingnesghef
party to be heard, to give her a chance to talluabuos subject, disclosing its content and respgct
feelings and wishes of the speaker.

Practice shows that people do not entrust allnf@mation to one person. Instead, people intuiive
feel and from experience conclude which listenee&ly for what type of information. One friend twbu
be suitable to hear information about private léspecially about raising children, another friead be
ready to listen to professional and carrier liferigts, especially those of success, but the thiead is a
strong shoulder to cry on about injustice of lifethe partner in conversation demonstrates inghib
listen to the particular subject or person, them iilext time the speaker will be more cautious on a
particular subject or will avoid at all to discubss subject with that particular person. Peopleose to
whom trust their stories and discuss them only &iferson whose opinion matters to them or whose
reaction to the story they are willing or readytwept. Similarly as when a child notices that tieamf
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the parents is aggressive and negative when theiguold, the child either stops telling the krand
starts lying, or discloses the truth to the othenspns who can accept it in a decent way. Knowhigy t
the mediator should behave in a way to respectrastivate the parties to tell about their subjeletsing
them to feel heard, understood, appreciated, aedeid not judged. A mediator can also pose todifms
guestions like: “What exactly the party is tryirgtell me now?” “Why the party has chosen me tb tel
this?” “What do these words mean?” To clarify tmswaers to these inner questions, the mediator can
find a good moment in the mediation process anda#tie parties gnostic and examining questionk wit
the purpose to establish, whether the questionsraterstood correctly and does the mediator stlthivs

the direction of the mediation.

The way how the mediator listens to the parties arcepts their answers and storytelling affects
procedure of mediation. Therefore, before clostirinis chapter, the form of questions and the fofm
listening has to be mentioned, and this is thevadistening. Although the sound locator of the launn-
ears — are placed externally, and technicallypbissibly to hear and listen even not looking atdburce
of sound — to the speaker - or being rather distatertheless it is important for the mediatioogesss
to reasonably demonstrate to the parties thatdheyeally heard not only in the audial level afirsds,
but also in the level of understanding. The purpafsihe active listening is to correctly perceivaer
condition, needs, feelings and wishes of the panneonversation, which mostly are expressedratlzer
hidden and indirect way. These messages must bplpased to share with the partner of conversation
his world of feeling& Active listening means letting the partner inwersation talk, showing gestures,
facial expression and body language of mutual wstdeding, at the same time remembering and
respecting the feelings of the oposing party iniatgzh. Both parties in mediation shall receive shene
appreciation, attention and respect of the mediator

3. Reflecting in mediation

Disputants complain at times that the opponent dogdisten to them and does not hear what they say
Such situation speaks about the fact that thegsdntave difficulties in communication and thatpheties
can’t find a way to the solution. Therefore the mtat shall help the parties to hear each othertand
take steps towards amicable agreement. One obthe how mediator can do this is to reflect what th
parties have said. Reflection should be made @aaanable quantity and frequency, taking into aatcou
type of the dispute and personalities of the parfi®r instance, if the tempo of mediation is slothe
mediator can manage to reflect almost after evecgrsd sentence. For example, the party says: “t wan
to have peace and silence when | am home.” Anantbaiator reflects what has been heard by saying:
“So you say that peaceful atmosphere is importanydu.” Or maybe the party says: “I don’'t want to
continue this agreement because | am constantigtetié And the mediator reflects by saying: “Do |
understand you right that you have lost trust ianjmusiness partner?” Reflection can be done irfidime

of question or of the statement. In both casesrédiator reaches a number of goals. First, the abedi

by saying the statement in other words helps tip@oent to understand the essence of the dispgtelgli
otherwise. Secondly, the mediator demonstratefhi¢ontediation party that he is heard and that the
information is correctly comprehended. Thirdly, timediator receives approval for himself that the
information have been understood correctly.

There are three most frequent possibilities howptrgy in mediation can react to the reflection mad
by the mediator. The first, when the party poslyivapproves that the mediator has understood diyrec
what was told by the party. The second, when tingy pa&gatively responds by saying that that isvwitdt
was just told. In this case the mediator shoulddrglarify the contents of information by askirtat
party to explain a little more for better undersliaug of the story. And the third is the reactiompefplexity
showed by both of the parties. This is typicaldetfspeed, precise, business-like mediation presgss
when it is almost impossible for the mediator tadfthe right time for reflection of said informatiand
expressed emotions. Even more, such attemptsle€tieh can be taken by mockery or incomprehension,
because the atmosphere and environment of busimeskation is so official that reflection or
paraphrasing of one subject — understandable fibr disputants — could rather imply that the mediao
not competent, or is childish, with behaviour sanito the parrot who repeats what he has just heard
unable to follow the tempo of mediation and flowidbrmation. Therefore reflection is possible, hat

2 R.HoFMANS, D.B. ROTFISERE A. TROSENS Mediacija. Medidcijas pamati teorija un prakse, cit., p. 131.
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a mandatory method for the mediator. It can be ,used the mediator is ready to use it at any tine t
help the parties to understand each other and #leess

The mediator reflects to both the parties — costehtvhat has been said and feelings of the parties
For instance, if the parties react emotionally bying or screaming, the mediator can reflect this b
saying: “l see that you are very sad now.” Or: “Yloave a lot of anger about this matter.” Naming
emotions can help the parties to understand th@atgin better. Therefore, reflection abilities bkt
mediator can help the parties to realise the essencuances of the dispute, as well as the disdlos
information and feelings of the opponent.

4. Joint and separ ate sessions

It is possible to use joint and separate sessemsalled caucuses in mediation, and their propaoyti
division and amount depends on the choice of wgrkilyle of the mediator. Mediators are divided into
two camps depending on their attitude towards Giga@rd and separate sessions in mediation. Ongocam
believes that the mediation process should be asedl times by simultaneous participation of both
parties, thus putting the accent on importanceqoikty of the parties and neutrality of the mediat
Separate sessions should be used only when thatmediscovers or feels that in mutual presence the
parties, knowingly or not, evade to disclose congplaformation or disclose their feelings. The othe
camp is of the opinion that the mediator shall ssparate sessions as much as possible, because the
caucus is one of the most important componentsedfiation: it is the stage where, after having seen
parties together the mediator meets privately amfidentially with each party separatélifherefore in
this chapter none of both approaches will be getifbut instead positive and negative aspectotif b
will be characterized.

If the mediation process is begun with a joint nmggtthen the parties strengthen their confidence i
neutrality of mediator and his equal attitude ta¥gaboth parties, because in the first sessionaheyeet
together and explain their situation in obviousiyal conditions. The introductory session is esgbci
important because the first impression about thdiab@ and his abilities to conduct the process of
mediation is established. If the first impressis®established in equal conditions, there is a mighance
the parties will be able to trust the mediator &akk him as a neutral and non-biased professional.
However, there is a risk that in the common ses&specially in the introductory part/ the dispasaill
hesitate to disclose to the mediator plenty of &ale information in the presence of the opposintypa

In its turn, when the mediation process is opengdsdparate sessions, there is a much higher
probability that both parties will disclose withadglay to the mediator their wishes, aims and @t
However the risk of separate sessions is connadgtbdhe fact that the opponent can feel and detnates
distrust in the mediator and start questioningrt@atrality, not knowing what issues the mediatas ha
discussed with the opponent in the absence ofttier party. Similarly each party can try during aejpe
session to convince the mediator, knowingly or withexplicit purpose, to stand on its side. If the
mediator is breaching the code of conduct for medsaand acting non professionally, it becomesiptess
to manipulate the mediator, consequently the medikises neutrality and becomes more like a
representative and ally for interests of one paithough a mediator does not adopt a binding detjs
the parties neverthess keep trying to appropriaartiediator in order to gain dominance and advantag
over the opponent. Moreover the mediator may rsldse the information gained in a separate session
without explicit consent from the party. Therefeeparate sessions, especially in the introductatyqs
mediation, do not speed up the mediation processnakes if more effective, but instead cast doahts
the mediator and increase the risk of distrusiyelkas bring into a deadlock the mediator whodeised
information from the parties, but is not able afidveed to use it for their mutual benefit.

Usually joint and separate sessions supplementexatide each other. Application of just separate
sessions could be useful when one or both of tmeepahave proposed a clear precondition that its
participation in mediation is only realistic wheatb parties will never sit in the same room. Tlyset of
situation could arise due to threats, hate, priadigpositionsgtc. Individual sessions of equal length,
called also shuttle mediation, are organized byntlediator with both parties. This balance betwéen t
parties would be destroyed in situation when théiater would hold individual session just with one

3 F. STRASSER P.RANDOLPH, Mediation. A Psychological Insight into Conflict Resolutution, London/New York, 2004, p. 40.
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party, ignoring rights, needs and interests orojyeosing party. When conducting separate sesdions,
mediator must make sure that he is able to maitigiimpartiality and neutralify

5. Notes and tools

The mediation process is not only verbal negotmatiof the parties by intermediary of the mediatar.
advance communication of the parties and to ha@mthnderstand their own aims, interests, needs and
solutions as well as those of the opponent, thaatwds free to use a variety of technical toahginly
taking notes, writing down and visualization.

Above all, taking notes is necessary for the mediaimself. Regardless of the fact how excellent is
the memory and ability of perception of the mediatioe need to write down information is inevitalsie
mediation process where previously unknown paaiespreviously unknown facts are discovered. In the
process of mediation the mediator learns about eatitles, dates, numbers, circles of relationshgzds,
wishes, purposes, solutions, historical events fahde intentions, as well as withesses generation
ideas, and all of this is connected with a solidant of new data. Therefore to acquire and begtin
this very broad information disclosed by the pattimaking notes is a professional skill of the ratati
The mediator, without losing the contact with thaaties, can write down the information either ie th
paper form note-book, or also use an electroniccédeWhichever means of taking notes the mediator i
using, the most important aspect is to keep atirakts the contact with both parties, which includes
reasonable, non-starring eye contact, maintenahcmderstanding attitude, displaying suitable body
language. It would not be appropriate if the mextiatould write down everything so diligently thag h
would become a protocolist, thus losing the comatit the parties. Also the mediator should nopsto
the parties in the middle of their story just inler to be able to write down everything. In the staase,
if the information given by the parties is crugyalinportant for the mediation process, the mediator
explain to the parties that writing down will belgfel for the process and that therefore there is a
grounded reason to slightly slow down the processidte-keeping reasons. The mutual communication
between the parties and the communication withnikdiator, and not the punctual note-keeping, is of
primary and decisive importance in the mediation.

When making notes, it would be necessary for thdiabter to mark, whose the ideas or story the
mediator is writing down in a given moment. Therefthe mediator can divide the page of his noteboo
into two columns, where in one of them the mediatotes down the story told by one party, but ia th
second column — that of the other. If an accuratesidn of the page (or any other marks helping to
identify what is said by each party) is not madhere is a risk to forget or mix up the opinionstiué
parties. Then the mediator can get lost in inforomain the middle of intensive process of mediation
losing orientation marks which party has told waspect of the story.

Regarding the parties the mediator can also prdeidihnem sheets of paper and pens, so the diggutan
could write down their thoughts. The mediator cah g paper and pens on the table in the mediation
room, or can put these items already in front ahegarticular party. The possibility to write dovu
especially important for the parties at the monveimén the opponent is making his monologue speech.
The practice shows that during speech of one plagtgpponent tries to intervene and interrupt feaker
by emotional comments and remarks. One of the tomle mediator can stop the intruder is to remind
him about rules of the mediation explained in thieoductory part of mediation, namely, to listenemh
the other party is speaking. The other, more affedbol is to suggest to the intruder that allasle
remarks and comments can be written down on therapto remember them. Thus the intruding party
is not losing any ideas which came to his mindraythe speech of the opponent.

A common tool, equally useful for the mediation ggss and for the parties the mediator can use a
black or whiteboard or flipchart pages. By usinghkess of different colours the mediator can write o
them themes, aims, interests and other useful ptaribe discussed in the mediation. Such visuaizat
of the subjects helps to the parties to bettergpeedhe subject of discussion and concentraté during
the process. Equally as in his personal notes,thisdlack or whiteboard or the flipchart page ban
divided into two parts, thus allocating equal spfaceboth parties to write down their themes anth{so
of discussion.

4 R.HoFMANS, D.B. ROTFISERE A. TROSENS Mediacija. Medidcijas pamati teorija un prakse, cit., p. 147.
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In the case the black of whiteboard is not avaddbl the mediator, or if the parties are opposireguse of
such rather childish or scholarly type of instrutyéime mediator can equally well write down thesenfs
on the pages placed on the working table or evemiall and colourful post-it stickers. This equdiblps
the parties to visualize their dispute and clauseter discussion. These and other methods and @bols
mediation should be uses with the aim to promogotations between the parties and better peragptio
not just to show how creative the mediator can be



