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Introduction

Learning about mediation and training in skills ¢ to become an effective mediator should both
be the chief aims of any program concerned witles&€¢o justice and customer empowerment in the
European Union. Granted that the importance ofethasbjects for the region manifest in the
strengthening of the Common Digital Market, thighie clearest of application of laws and policies,
but not necessarily the most important. Mediaticas wmot created by Directive 2008/52/EC of the
European Parliament and of the Council of 21 Ma@&6n certain aspects of mediation in civil and
commercial matters, and European legal professom@ve not been assigned an exclusive
responsibility about providing mediations serviddgediation is only one of many methodologies for
conflict management and dispute resolution alreaelN-studied within the domain, appreciated and
practiced worldwide; and negotiation skills are coom in a wide range of fieldsLooking at the
wider context, from a historical and theoreticalgpective, will be the purpose of the two following
chapters. In those sections it will become cleat thorking on conflict management and dispute
resolution requires a specific mind-set, rathenthtemal proficiency; that its dissemination should
reflect a philosophical perspective likely to produyprofound cultural transformations; and, that its
practice can be the most rewarding when princigadctured and collaborative. The best mediators
know that conflicts and disputes involve many maeeisions about people than about the problems
they claim to have. Hence, the questions that teebd addressed and the decisions that are distusse
are often emotional rather than rational. Legaldéads can propose and impose only fair settlements
in a procedural sense, but decline other commitsekigood legal settlement may put an end to a

1 Negotiation has developed as an independent Hiseipf study with its own theoretical principlescamethods. See more
from para. 4.
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legal dispute but preserve or even enhance thelymageconflicts. Court decisions may be disastrous
for the parties and the cause of the demise ofnieghons, associations and relationships

The European Union (EU) has responded to the teebonomic requirements of the time by
issuing public policies and rules aimed at institoaél transformatiortisThe greatest of all standing
challenges in the way of realizing the economiepbal of the unified —digital- market seem to be
linked to the existence of cultural barrteiSross-border transactions will continue to insegand
with them the fears of consumers, traders, andnizgaons to face difficulties dealing with
unfamiliar languages, interests, and expectati@isctronic commerce and the provision of
services online, for instance, hold a promise @nemic growth that has not yet been realized in
the region. Any customer has access to an enorarmasgnt of goods at a variety of prices; in terms
of logistics, most aspects have been simplifiechwid custom controls, low rates in shipping and
a reliable courier network. Buying however, may betthe end of a commercial transaction, but
could turn into the beginning of an extended relaghip between the parties. They could become
associates, or be confronted in a dispute. If @buants to return a defective item, an item that i
no longer wanted, or that has been shipped by keista if the case involves the need for technical
support after the sale is concluded, what sort Wfviide scheme could be in place that could
guarantee reliability, redress and assistance?ndtee Dispute Resolution (ADR) competences
can have a positive effect in various fields ofalegractice, such as civil affairs and family law
when relevant to cross border disputes, but moportant than the capacity of legal professionals
and the legal system to back up the outcome of AfdResses is the empowerment of people to
self-regulate, and the regaining of trust in tlseun competences to resolve their conflicts without
having to resort to courts. Professional negotsatwe the key stakeholders who can contribute via
coaching, mediation and other facilitation techessjto the expansion of the collaborative culture
of conflict management, area in which scholarsgadtitioners have incessantly been working for
the past fifty years. The resolution of disputed aanflict, with or without legal relevance, does
not lie within court rooms. Strengthening the wébariety is a daily task to every person intergste
in efficient and more fulfilling relationships, antlbegins with awareness of the spectrum of
possibilities available to handle grievances antrealictions.

Technology has also been incorporated into the g@mgerEuropean scheme of conflict
management and dispute resolution. Technologiasfignms could be attractive innovations for the
tech savvy population, who could otherwise appedret uninterested to give ADR techniques a
chance. Technology features cannot by themselveeakse disputes or increase their resolution
rate, but they can be effective in terms of intichn and awareness of the wider spectrum of
possibilities in conflict management and disputohation.

Intense global interaction, and emerging governgateerns derived from this interconnectivity
impose three main demands on all stakehdlde@operation, cohesion and self-regulatory
confidence

2 Examples are widely referenced in the relevaetdiure, consult for instance: Hensler, CHRNSLER Our courts, ourselves:
How the alternative dispute resolution movemeneistraping our legal systerim Penn St. L. Rev2003, p. 165; D.MTRUBEK,
A.SARAT, W.L. FELSTINER, H.M. KRITZER, Costs of Ordinary Litigationin The UCLA L. ReyNo. 31, 1983, p. 72; J.BlURRAY,
Lawyers and Alternative Dispute Resolution Sucdaddepperdine Law RevieWo. 14(4), 2013, p. 5. Particularly in the fiafl
employment relationships, see: D.McKENzIE, The role of mediation in resolving workplace relasbip conflictin International
journal of law and psychiatryNo. 39, 2015, p. 52 ff.

3 M.C.SOLARTE-VASQUEZ, The institutionalization process of alternativeplite resolution mechanisms in the European Union.
The Estonian Legal Developments Experiente’Europe Unie No. 7-8, 2014, p. 94 ff.

4 Culture is understood in this text to encompassi@brand informal institutions including languagastoms, traditions, uses,
laws, social structures, etc., drawing frovhat is culture? A compilation of quotatiorilobalPAD Core Concepts by Spencer-
Oatey, available at GlobalPAD Open House http:Wgowick.ac.uk/globalpadintercultural.

5 A comprehensive way to describe the stakeholdeutdde — natural persons, groups or organizatidtis an interest or a
stake in a certain matter, also those whose intecestakes are affected by a given situation. @@aistakeholder does not require
conscious involvement.

6 Seesuprg note 3.
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1. Conflict management

“Peace is not the absence of conflict but the pneseof creative alternatives for responding to
conflict -- alternatives to passive or aggressigsponses, alternatives to violence.”

~ Dorothy Thompson

“Discourage litigation. Persuade your neighboursdaompromise whenever you can. Point out to
them how the nominal winner is often a real losen fees, expenses, and waste of time.”

~ Abraham Lincoln

“Conflict is inevitable, but combat is optional.”
~ Max Lucador

“Cooperation means win-win, confrontation meanskese.”
~ Zhu Feng

“There are three ways of dealing with differencendnation, compromise, and integration. By
domination only one side gets what it wants; by mamise neither side gets what it wants; by
integration we find a way by which both sides metyvghat they wish.”

~ Mary Parker Follett

“Courtesy towards opponents and eagerness to utaleistheir view-point is the ABC of non-
violence.”
~ Mohandas Gandhi

A common misconception about the meaning and exastef conflict is that a conflict is a negative
situation that should be avoided. Equally widespiisdahe understanding of conflict as the opposite
of peace. Consider the following definitions:

e Merriam-Webster dictionary
“1: fight, battle, war “an armed conflict”
2 a : competitive or opposing action of incompatgbl antagonistic state or action (as of
divergent ideas, interests, or persons) b : mestialggle resulting from incompatible or
opposing needs, drives, wishes, or external ormatedemands
3: the opposition of persons or forces that givsee to the dramatic action in a drama or
fiction.”
It presents words such as discord, disharmonysidj friction, variance and war as
synonyms to conflict, whereas the terms agreenp&ace and harmony are stated to be
antonyms.

e Cambridge dictionaries onlifie
In British English, conflict is stated to designaie “active disagreement between people
with opposing opinions or principlgsor the *fighting between two or more groups of
people or countriés For the American version, the noun is equalledisagreement and
said to be appropriate to use in cases of an adisegreement, as between opposing
opinions or needs, and said to mean digiting between two or more countries or groups
of peoplé and struggle.
In the business context it is defined as Serious disagreement between people,
organizations, or countries with opposing opinion®” “a situation in which there are
opposing demands or ideas and a choice has to e ietween thei

7 http://mww.merriam-webster.com/dictionary/conflict
8 http://dictionary.cambridge.org/dictionary/enghstinflict.
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In both cases, as in most of the non-specializedature, the word “conflict”, rather than being
explained, is conceptually developed, constructital @onnotations that signal warning against the
phenomenon. Phenomenon is what a conflict can atatyrbe said to be.

Reflection questions

- In what way an ADR and conflict management themag benefit
from looking at conflict as a phenomenon?

- Are conflicts created, discovered, revealed Aytreal, tangible
What is the nature of conflict in general and ho&fidtions and
categories affect its impact and management?

NJ

The convenience of looking at conflict in a moregml, versatile way is the capacity of the concept
to adapt in time and apply to various domains wlitsréasic theory could anyway remain valid.
The same can be said about the discipline of ainflanagement and dispute resolutiédnbroad
conception is preferred also because it relatedl giages of conflicts and regardless of the tyfpe
relationship in which it may manifest itself. Caofl management works in every arena, if a
constructive opportunity for transformation is rgozed. This statement gives raise to different
conceptions of conflict that do not depart from tiedinitions presented above. For professional
negotiators and conflict managers, definitions ook of bias or the positive ones reflect
consolidated principles An objective and all-encompassing way to defioaflict could be:
contradiction that requires change. Connotatiordeddy conflict management and resolution
experts include for instance:

e Conflict is “..a universal feature of human sociefy that originates in the structural
differences marked by the economy, politics, stapsy/chological development and
culture. Hostilities arise, according to Galtundjen the differentiation is perceived to
create incompatibilities based on wishes or goals.

e Conflict is universal, the very manifestation o¥elisity, void of inherent value other than
its call for consistency (harmony, balance, accoothsensus) and hence with the potential
for advancing personal, group, organizational avaas progress depending on the skills
applied to its managementContradiction is universal, absolute, existing ih@ocesses
of the development of things and running throudlpadcesses from beginning to €.
Tensions resulting from conflicts could be positbatalysts of change.

e Conflicts are not circumscribed to wars or equinak® riots and violence, although they
may degenerate into perverse situations becommgabt of clashes, confrontations and
disputes. Nevertheless, conflict is not the opposit peace for the former is a state of
reality, whereas the latter is an ideal constrat in addition cannot be measured, verified,
spread or generalized. A more precise understaraditigese problematic concepts allows
appreciation of the opportunities that a well-masthgonflict can bring about and of the
expectations that people could place on conflisbkgion schemes.

9 “Conflict management” and “dispute resolution” aa equivalent expressions. The latter refers tdlimts that have already
evolved into disputes and require solution andesatint, which means that there is an explicithisisged contradiction that has
not found proper redress. Conflicts can be preveinted becoming disputes and could be administeagidfactorily, for the benefit
of all parties involved.

10 Read below on the theory of negation bargainintestyapplicable to CR and CM. Consult also the pdghen Conflict
Resolution Network for an insight on the win-win apgch at: http://www.crnhg.org/content.aspx?file£88|37449y#win-win.

11 Read more on this and other Johan Galtung's pergpedn www.transcend.org and in his earlier wags such as:
J.GALTUNG, A structural theory of aggressipim Journal of Peace Research964, p. 95 ff.. See alsafra, note 13.

12 This is an understanding that reflects the ontplafgconflict as a field of study without any spfacireference to ethics, but
linked to the dialectic paradigm of though. The tgugelongs to Mao Tse-tung.
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Johan Galtung has explained how and why conflgiltgion as a defined, specialized field of study
started developing in the middle of the past cgrdund most actively between the 1950s and 1960s
and during the post- Cold War eraAt the same time conflict began to be an objécocgentific
study. The consolidation of the theory of confieto be credited to a multidisciplinary team of
sociologists, psychologists, international aff&xperts, and political science scholars rather than
to the legal science. This is not to say that eoinflad not been addressed before or that the law
was unconcerned about the effects of conflict aetihat different disciplines coincided at thatrftoi

in looking at conflict as a general phenomenonabépof being analysed according to the same
principles and displaying similar properties no tmatat what level it may manifest itself:
international, national, social, sectorial, orgatianal, familiar or interpersonal. Until that pbin
studying conflict or writing about it from such f#ifent disciplinary backgrounds and specific focus
on types of disputes gave it a fragmented and wetstred appearance. However, it is from earlier
works that common themes are found to emerge:

- A proper understanding of conflict is needed vercome the growing complexity of human
exchange and social interaction. Conflict studiesutd be multi-disciplinary, multilevel and
multi-cultural in both theory and practice.

- Conflicts can be constructive or destructive aejireg on the management they receive.

- Conflicts do not always turn into disputes. Digsuthe form that one or more underlying
conflicts may take.

- The institutionalization of conflict managemengtimdologies and a systematic approach to
conflict contributes to social progress.

- Conflict management overlaps with conflict resmn, ADR and conflict transformatien

- The most convenient tool to develop effectiveftoimmanagement competences is negotiation.

- The space for ADR emerges time and time agaimvthe political and social environments
are in the state of unrest and need it.

- Negotiation skills are enhanced by methods addnigues that can be learned.

- In every conflict competitive and cooperativesir@sts coexist.

- The elimination of conflict is not possible. $thowever possible to cure its bad reputation by
spreading knowledge about its positive functions.

- Conflicts and disputes can be managed constelgtand disputes can also be prevented.

While it is easy to identify the positive functioagconflicts, listing the benefits of legal dispat
poses difficulties. The common use of a specifimteology has through the years consolidated
two contrasting models of conflict and dispute nggmaent. Walton and McKersie used the terms
integrative and distributive bargaining in the &g¢; in the early seventies, Deutsch linked to these
the concepts cooperative and competitive, respagtivLater, during the same decade, Ury, Patton
and Fisher popularized the expressions “principbenti “positional” when they spoke on behalf of
their popular Harvard negotiation approdckach style of practice is in turn associated with
perspective, principles, strategy and tactics #fédct the processes and outcomes of conflict
management techniques and the context in whiclkedh#ict develops. The literature invokes the
factors of abilities and skills -and their abseniteprocedures where conflict and disputes are
conducted, and illustrates with evidence that ceirds the claim that understanding is a by-product

13 Read further on: ALTUNG, Peace by peaceful means: Peace and conflict, develot and civilizationVol. 14, 1996; C.
WEBEL, J. GALTUNG (eds.)Handbook of peace and conflict studiesndon/New York, 2007.

14 “Conflict management” is a more encompassing eswasas it does not exclude the other two. A dediagxplanation on
this can be found in: M.GoLARTE-V ASQUEZ, N.JARV, K. NYMAN-METCALF, Usability factors in Transactional Design and Smart
Contracting,in T. KERIKMAE, A. RuLL (eds.),The Future of Law and eTechnologiBgrlin, 2016, p. 149 ff.
15 R.B. McKERsIE C.R. PERRY, R.E. WALTON, Intraorganizational bargaining in labor negotiatiprin Journal of Conflict
Resolution 1965, p. 463 ff.
16 Read MDEUTSCH Sixty years of conflicin International journal of conflict managemeni3), 1990, p. 237 ff.

17 visit the Harvard Negotiation Project website tipi/www.pon.harvard.edu/category/daily/confliesplution/?cid=11410.
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of a conflict well-resolved. It can be said thatriove pass the initial contradictions of a relagiup
is already progress.

ADR development is often thought to coincide witlheomic efficiency and is considered to be
a variable that can affect growth. Hence, it haanlsrgued that a practical way to contribute to the
EU’s efforts to meet the needs of its single markeb support the creation and dissemination of
an integrative conflict management and ADR cultdieis way, increased commercial exchange
within the region and outside of its borders carbbth efficient and smooth. Any strategy in this
respect has to include awareness projects and-disdiiplinary education programs to build up
knowledge about conflict theory, and train thelskileeded for enhancing integrative negotiation
and other ADR competences. It has been noted thist équally important to detect constructive
individual, and culture-specific qualities that et be preserved and channelled to implement
more effective ADR processes in this and other tc@snwith adversarial and adjudicative
preferences in conflict management and low rateA@R successs Aspects that are considered
to strengthen educational and training programsbaoenpractice (coached by experts in real life
scenarios rather than simulated exercises) andadtiea content including: conflict as a human
phenomenon; styles and approaches in conflict neanagt; established dispute resolution
schemes and their capacity to resolve conflictflexindentification, classification, evaluation @n
intervention in case studies; conflict managemaentrzegotiation methodologies; strategy design,
planning and execution; continuous self-assesseartises; negotiation tactics in cross cultural
settings; comparative cultural identities and crogkural training; and the applicable legal and
ethical standards in the practice of conflict marmagnt and ADR.

In recent years, from the advent of the internet afier telecommunication technologies, and
the complexities of the semantic web, the theoouoiflict management has evolved tremendously,
especially in the provision of legal services anmd self-regulation. The branch that remained
focused on peace studies matured decades ago baemgsapplied in cyber defence and security
policy development. In other words, the same cotscape used in new domains from innovative
platforms. Recommender systems and artificial ligeshce will become the next barrier to cross
and entities that humans will need to involve ia thanagement of their affairs. Therefore, it is
important to be sufficiently informed, and ready foe challenge of having to integrate into that
unknown exchange.

2. A timeline on the evolution of conflict as object of study

Thoughts on conflict have existed as long as thesrilnat govern people’s behaviour within groups
have. Both cooperation and conflict being inheterthe development of early human associations,
techniques and methods of management and redresslesased by need. The bulk of testimonies
on ancient conflict and disputes is linked to wéaxattles, conquest and the use of power. Those
historical accounts can be found in referenceditee that describes the evolution of mankind,
societies and the prevailing world view of eachqut. Notwithstanding the access to insights that
older and classical literature may offer, the clotogy that affects the most, the status of conflict
as an object of study nowadays is short. A timeluith developmental highlights starting in the
second half of the 2Dcentury reveals giant steps: the importance timaerstanding of the
transformative role of conflict has in implementiagonomic rules and policies, and the need to
increase people’s involvement to increment perseagponsibilities in accessing justice and
finding redress for their claims.

18 Seesupra note 6.

19 See, for instance, K.BloLsTl, Peace and War: Armed Conflicts and International @rdi648-1989 Cambridge 1991; J.S.
NYE, Understanding International Confligtélarlow, 2008, T. CLEARY, The Japanese Art of War. Understanding the Cultdire o
Strategy Boulder, 2005; B.ZTAMANAHA , On the Rule of Law: History, Politics, Thep§ambridge, 2004. For some perspective,
also look into the classic $zu, The Art of WarNew York, 2002, and A.Howmini, The Art of WarRockville, 2007.
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Also in the field of conflict and the administrati@f disputes, the most meaningful structural
changes have demonstrated that preconditions @fcablliberalism and democratic guarantees
such as freedom and equality are necessary foemmgaitation. The evolution of the theory has
been explained in a continuum extending for 60 yy&am the aftermath of the Second World War
when rationality and humanism began to be useddeess conflict, its roots, causes, triggers, and
effects on a much wider scale than the populaticectly suffering the violence (Theory building
and terminology development stage).

Presently, a responsive and engaging proactivé pegetice is at the lead, inspiring both public
laws (legislative development) and private praetig®DR proposals in that continuum aim at
finding relief in times of crisis, solving, or treforming conflicts and preventing intractabilitydan
as many disputes as possiblé-ig 1 charts the process and illustrates theslibktween the
specialized areas that have emerged in conflicagement and dispute preventoiihe figure as
explained below presents general denominationsi@eams of practice during the past six decades.

| —

g —— Conflict management

v ‘ .

g . . Theory of conflict — Diplomacy (preventive)

E International Affairs EEE— and pesce Canflict resolution

P — Conflict transformation

é (restorative justice)

i

4

£
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§

g CONFLICT AS AN OBJECT OF SCIENTIFIC STUDY (1950s) THERAPEUTIC LAW (legal practice 1980s-now)
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= * Preventive | management |
" .
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g ispute settlement |+ Collaborative | prevention |
2 Legal Practice — outside the courts law (1960s- . |
v | Conflictand |
£ ADR movement 80s) o
5 — dispute /
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Fig. 1: Evolution of thought and trends in conflict managetrand dispute resolution 1950s-2010s. Adapted tie
original continuum by Solarte-Vasquez, Jarv andriiay-Metcalf, 2016.

This recent historical account begins with the selcaalf of the past century in the WWII period
that resulted in a shift of mentality when the agpteof human rights and the focus on human dignity
emerged strong. A horrified international commursityoported the conduction of the Nuremberg
and Tokyo trials on war crimes against peace andahmity:. Peace studies were the first in
developing a distinctive terminology, a peace andflect theory and an outreach strategy to
influence public policy. Governments establishexlWimited Nations with the purpose of preserving
the international community from harm by working peace, conflict resolution, security and
cooperatio’. From then on, the importance of individuals amdugs over states inspired and
empowered democratic activism and at the same tiamglytical problem solving methods were

20 Soile Pohjonen explains the origins and fundantetfathe proactive law movement in her artiel@active Law in the Field
of Lawfrom 2006, available online at http://www.scandiiaaaw.se/pdf/49-4.pdf.

21 Intractability refers to difficult-to-alleviatefisbborn, unmanageable, enduring, malignant anefiier destructive conflicts.
On intractable conflicts, read further in PChLEMAN, Characteristics of Protracted, Intractable Conflidtoward the Development
of a Metaframework;lin Peace and Conflict: Journal of peace psychoj&fl), 2003, p. 1 ff.

22 The chart is adapted from the original by Solafésquez, Jarv and Nyman-Metcalf: se@ra note 14.

23 On international criminal justice, read for instarP.M.WALD, Judging War Crimesn Chi. J. Int'l. L., 1, 2000, p. 189.

24 Find out about the purposes and principles of  thdJnited Nations online at
http://www.un.org/en/documents/charter/chapterinsht
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applied to conflict analysis focusing on human rnesiand relationships (and soon were seen to
apply at all social and political level§):

The conflict management discipline is shown to $uidld according to the field of application
in two main branches. On one hand, the upper Bitetad to public functions and overlaps with
international relations and political sciences andhe other, the line shown at the lower end ef th
chart that corresponds to the private legal practReace, justice, reparation, dispute prevention
and reconciliation were concerns addressed by icomihd peace studies but greatly influencing
the practice of law in general gradually movingnfircat first, the impact on trade to employment,
contracts and finally informing the family law ptee. The core theory was consolidated by the
1980s.

The reflection of needs underlying conflicts, thege, or ultimate source of legal disputes, began
to be explored as needs were considered to besatafe of all human exchanges. Think about
structural social conflicts regulated by law susheaployment relationships and the provision of
services as a function of the state. In these elemtipe parties are not equal, one must subordinate
to the other, pushing needs to surface, predisgogitevances and struggle. The revival of
arbitration, conciliation and mediation encouragfeel incorporation of new views in law schools
and by legal scholars that started to look intséhand other factors affecting human behaviour.
The role of law and legal experts in the admint&iraof disputes was then being redefined

The appearance of what has been called Therap@agat Practice meant that a value revolution
was taking place. The legal practice should heap#rties rather than increment their animosities.
Furthermore, whenever possible, self-regulatoryrumsents (agreements, pacts and contracts)
should consolidate cooperation and consider thefaetion of the needs of all people involved, for
stability and mutually satisfying arrangements.\Bn@roposed and worked on the Preventive Law
philosophy that is valid and inspires legal sendeselopments to this datdn the 1990s, ADR
had fully integrated the theory of conflict in ceas offered at law schools in countries such as the
United States of America, Canada and the Unitedg#em while advanced techniques and
innovative approaches to peace building and keepiage implemented in areas where the
international community supported reconstructiod development based on self-determination
and a competent, non-violent management of cosfligptevention of disputes, reparation and
reconciliatiore. Collaborative, principled and integrative accedesjustice (and alternative)
strategies were found to achieve more than megd tagtlements which signalled that relying on
legal procedures alone should not be consideredrlyeoption or even the ideal one. The amount
of “good deals” increased, resolution of conflitiecame more efficient and disputes were
meaningfully prevented because more people conttridress to their claims effectively.

The theory of interests and needs that the HaMattiod popularized, is one of the best known.
It continues to be the key in assisting the pdltisocial and legal conception of conflict evolve
towards a non-adversarial component of human sssore?.

To the right of the chart are written on each litne specific fields that drew from the theory
and currently apply the conflict management andutiss prevention logic and techniques. The chart
misses a section on the institutional transfornmetti@at society is experiencing because of the ICTs

25 Seesuprg note 20.

26 Consult further in GVIENKEL-MEADOW, Transformation of Disputes by Lawyers: What the DisfParadigm Does and Does
Not Tell Us in The. Mo. J. Disp. Respll985, p. 25 ff.

2" The original proposal on the preventive law piaets published as L.MBRowN, Practice of Preventive Lavin The. J. Am.
Jud. Soc.No. 35, 1951, p. 45. Read also on preventive la®. SroLLE, D.B. WEXLER, Therapeutic jurisprudence and preventive
law: A combined concentration to invigorate the gdary practice of lawin Ariz. L. Rev,.No. 39, 1997, p. 25 ff. S.BAICOFF, Law
as a healing profession: The comprehensive law mewgin Pepperdine Dispute Resolution Law Jourrfedll 2005, p. 6 ff., the
Author discusses the meaning of a comprehensiveptastice. On general conflict and peace studies tiie book by C.\BBEL,
J.GALTUNG (eds.)Handbook of peace and conflict studlieis.

28 Visit the United Nations Volunteers’ page at hitgww.unv.org/what-we-do.html for information oretbe initiatives and the
work they do.

2% For an overview consult J.MBURTON, D.J.D.SaNDOLE, Expanding the Debate on Generic Theory of Conflatdfution: A
Response to a Critigué Negotiation Journagl3(1), 1987, p. 97 ff.
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and other technologies. In the original sourcerttwst current research preoccupations of ADR
experts on proactivity, collaboration, engagemeiat )@sponsiveness are shown.

Reflection questions
-Are conflict management and dispute resolutiofissiiansferable to
any domain in any cultural setting?
-Should ADR schemes adapt to different legal trad#? In what way
a legal tradition can possibly affect methods #ratconducted outside
courtroom and using non legal standards.

2.1. Thelink between conflicts and legal disputes

The life of a legal dispute has been explained psoeess that extends as long as the underlying
conflict(s) remains unsolved and to the extenthactva legal system supports adversariness. Niller
and Sarat reflected on the incentives than thetemas or lack of remedies offer to potential
disputants. And how it could be taken as a hygienic test tuatld reveal the degree of tensions
existing in society, according to the subject nratfehe recorded claims.

e Grievances are the first manifestations of conflmg before a legal process begins these
afflictions are perceived. The feeling of havingebevronged, and a sense of entitlement
characterize grievances that themselves emerge draontradiction or a conflict that is
detected at a very basic level, sometimes everoulithny concrete elaboration. It appears
as a perception of injustice and can ground resemitomless the grievance fades or resolves
satisfactorily. A truism for expert conflict manages that satisfaction results only when
full redress is accomplished. Full redress requiveth validation of the claim and the
underlying grievance and reparation.

e The second stage is defined by claims. When pampienunicate their unsettling situation
to a source of redress (the person or entity winopcavide or not with a solution) they are
registering their claims, which can be acceptedhole or in part or rejected. The value of
both components cannot be emphasized ertough

e Disputes are configured when full redress doestaia place. They are characterized by
their unambiguity when opposition and antagonisapsithe positions of the parties. Some
of the disputes have legal relevance. In this caglets and duties can be established by a
court of law, as well as the possibility of a satient based on legal standards. However, at
all times, conflict management is a viable optioecommended to achieve authentic
reconciliation of interest without removing the 8an from its natural context

A society that is conscious of its conflicts costshrch for harmony and equilibrium with the help
of a continuous analysis of the social climate,ljguipinion, educational system, readiness of the
community to rid of some perceptions and labelsuaibegotiation models and stereotypes about
cooperation and assertiveness, etc. Understandougres a multidisciplinary effort and general

30 R.E.MILLER, A. SARAT, Grievances, Claims, and Disputes: Assessing thersaweCulture in Law and Society Review
15(3/4), 1980/1981, p. 52 ff.

31 Supra note 11.

32 By this it is meant that the legal process is netiigable forum to resolve some disputes, partituthose to which legal
standards alone do not fit.
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commitment that must engage all stakeholders irglvThe perception of remedy usability
depends in big part of social arrangements ratha&n ©f the law; it is enough to observe the
behaviours that in any given social setting areoaraged or discouraged and by which agents and
how they are telling of the conflict managementund they manifest. The questions that follow
guide the mapping of it:

- Are women more likely to cooperate than men?

- Are males expected to have a strong character?

- Is conceding to someone else’s request a sigreakness?

- Are people too proud to show their discontent?

- Could some groups be silent out of fear?

- Do institutional safeguards exist to ensure thatredress is effectively implemented?
- Is it safe to contradict?

- What roles are assigned to legal experts in dmeigstration of conflicts and disputes?
- Do other professionals play a role as well?

- How the institutionalization of legal remediekda place?

- Does it affect grievance perceptions and the weage of claiming?

- Is any entity collecting data and informationagtjng these issues?

- Are people aware of few or many ways to resoigagreement? If not,

- what has prevented them from knowing more aldmeintany options available?

2.2. Conflict management categories

Cultural, personal and environmental conditiongshtie default function that people and groups
naturally exhibit in the presence of conflict. THanhction is described in terms of style and
summarizes emotional (feelings following contraidics: worry, anger, contempt, etc.), cognitive
(understanding, information, what we know abouttaason and the ways to sort it out) and
physical components (stress and all reactiongtthady cause), the product of our experiences and
capacities. Learning about social psychology, huraad anthropological needs, behaviour in
general and defensiveness in particular equipsiliciomanager to prepare negotiation strategies
that work and influence people with an added bothss,learning experience about the self. It
imposes a more critical view on the own conduct atidudes with an increased capacity for
adopting corrections on time, understanding antlaiess on becoming too self-righteeusiaving

a handle of these very basic theories greatly dogggbroficiency in the use of advanced negotiation
tactics and techniques, if to participate of metilodies that allow them. Table 1 groups the
methods to manage conflict or disputes into fouegaries, taking into consideration the earlier
conflict mode instrument for diagnosis, developed Thomas and Kilmann, build on two
dimensions: one assertive and the other cooperatitg. 2 shows the original categorization that
was meant to cover only the styles without anyregfee to the methods that each could relate to.

33 Possibly led by the state if the bonds of socgynot so tight or if there is no democratic méptition culture and sense of
unity within communities or in the society. Howeyvem effort that burdens only some in a group isustainable; thus,
multistakeholderism is meaningful only when engagenof the actors can be balanced.

34 Consult more on the book E.WERTHEIM, Conflict management styléa The encyclopaedia of peace psychoJ&pi1, and
D. ANTONIONI, Relationship between the big five personality factand conflict management styl@s International journal of
conflict managemen®(4), 1998, p. 336 ff. On psychological needs defétnce mechanism find more information iIGALTUNG,
The TRANSCEND Method in Conflict Mediation Across lseireEuropean Psychologist5(2), 2010, p. 82 ff., and the book by J.
GALTUNG, D.FiscHER Johan Galtung. Pioneer of Peace ReseaBxrlin, 2013, p. 59 ff. A basic definition of theost frequently
used psychological defence mechanisms is available  online at:
http://www.intropsych.com/ch11_personality/defemaechanisms.html. Maslow’s seminal theory of neewraotivations can be
searched as A.HMAsLow, A theory of human motivatiom Psychological revien50(4), 1943, p. 370.

35 Check online http://www.kilmanndiagnostics.com/ @odsult the original publication that led to tthisory in K.W.THOMAS,
Thomas-Kilmann conflict mode instrumeNew York, 1974.
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Thomas and Kilmann conflict management styles chart
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Fig. 2:Based on the five conflict modes by Thomas andaitm

Chart 1: Conflict Management Methods
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Fig. 3: Table on conflict management methd&dspared by the author as a learning material forexcourse on ADR
and available online in the repository of TallinmiJersity of Technology at:
http://www.e-ope.ee/repositoorium/

The table charts the methods in levels of interesitgt according to which degree they require
external involvement, formality, authoritative mmspulsory standards and hostility.

Denial and inaction are uncooperative and unasseantays to manage conflicts. Common signs
of avoidance are procrastination (It is washingdewws day, | have to do this before | prepare the
report due), delaying or ignoring important conegians (‘I cannot take care of this now’, | am too
busy to handle this at the moment’), sidesteppligs(is none of my business, complain to someone
else!), displacing and projecting (blaming othéFkis team does not work because they know very
little about the issue’), rationalization (justéitton, and making up excuses to cope with upsetting
situations: “He is not violent, just irritated besa it has been a very tiring day, there is no need
discuss it any further”), etc.

Collaborative ways range from the self-sacrifich@pit of giving it all up to preserve harmony
and please others, (which demonstrates an excégdwmgperative tendency but is at the bottom of
the assertiveness scale), to the most construatidesignificant ADR way to handle conflicts and
disputes, assisted negotiation or mediation. Imifdglle other self-sufficient and non-authoritative
ways that belong to this category are coachingilitttion and some authors could claim
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conciliation, although in this chart it remains side because conciliation departs from the
fundamental features that characterize collabaatmnethodologies: their informality, flexibility,
multidisciplinarity, confidentiality, speed and gaeminant use of integrative/principled bargaining
strategies. Mediation of the bunch is the only tred invites the participation of a third neutral
party who is to expedite the process, and findwags to bridge communication gaps during
negotiations. This party does not propose anythimdjcontrols no more than the settings, agenda
or processes so the parties maintain the contrahafutcome that is reached or not based on their
own creative resources

Authority-dependent methods, in contrast, use stafsdthat appear in the laws or are inspired
in enforceable agreements starting from the useithfority in legitimate cases such as the right of
parents over their children and the disciplinalgw@ances that labour law admits so that employees
are subordinated to their employers within the lléigats. In conciliation procedures the object of
the agreement (the purpose of a conciliation proeedill together) consists of rights and duties and
the conciliator not only should possess a legak#gige but is also responsible for preparation of
the contracts resulting from the conciliation. Aaxctiator can also intervene and explain, interpret
and counsel on the terms of the possible pactsad@i The legal procedure and arbitration are so
similar and over-regulated, that lately they ar#fedentiating mainly on that arbitration is a
voluntary process, sourced on an agreement andpérmises private justice whereas to the legal
process we all have the right of access and itpsldic function of the state, in principle, frek o
charge. Both clearly seek to reach a settlemendisputes rather than reconciliation or
understanding and are more assertive as they aegl lnsm oppositional approaches. The definition
of the outcome proclaims who is the winner and vehihie looser so the logic of these methods is
competitive, zero sum game

Finally at the top of assertiveness and displayheg lowest degree of collaboration are the
unilateral measures referred in the chart. Theyahaviours that are illegitimate or illicit. Viaoie
actions may be successful at first but they seldesult in durable, friendly and mutually beneficial
agreements. It takes an excessive amount of resotoenaintain the inflow of compulsion and the
parties forced into submission are likely to despigee outcome becoming the worst enemies of the
status achieved. Passive resistance and undernaaiiogns consume big amounts of emotional and
cognitive resources and strategy making for a pgepmt so noble when it does not benefit all the
parties involved. This is the case of irrationaytuatts that hurt more people than they can possibly
help, underachieving when expectations are very digour performance, resisting to cooperate in
collective efforts, damaging gossip, defamatioaq, ketthis category belong all behaviours that have
the power to escalate and exacerbate rather tBatveea dispute and its underlying conflicts.

The best known ADR methods can be found in thigtclad least those that are included in
conflict resolution training given that almost dioym of resolving disputes except from litigation
could be claimed to be an alternative methodology.

3. Alternative Dispute Resolution (ADR)

Alternative Dispute Resolution (ADR) comprises aflethods and procedures of conflict
management that do not follow a traditional scheBwe.traditional scheme is meant all legal
procedure related activities engaging public coaftaw. ADR comprises a bundle of practices
that incorporate ancient practices from acrossbed, that are still being studied under the title
indigenous dispute resolution methods. Variatidniod party involvement and informal dispute
settlement similar to mediation and arbitration énd@atured in all societies. The rise of modern

36 A variety of resources on negotiation, collabamtinegotiation and assisted negotiation is avalabhline in
http://www.mediate.com/index.cfm.

37 Read further on J.B4INAS, A. ScopEL, D. MARLOWE, H. RawsoN, Some descriptive aspects of two-person non-zero-sum
games — llin Journal of Conflict Resolutiqri960, p. 193-197.
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states has absorbed them under the complexitiedoamdlities of legal processes while their
capacity to provide with relief and satisfactiorsliiecreased. The ADR movement starting in the
1970s (in Europe the advent of recent ADR tookelass than two decades ago) is a revitalization
of practices that had remained marginalized famg ltime.

Legal procedures as in those who are governedéogdhtrine of the rule of law belong to the
traditional (non-alternative) category and are dithkkn the literature to adjudication and litigation
or sometimes called jurisdictional meth&d#\lternatives do not aim at displacing traditional
processes, in fact in some countries, types ofcéasaons and within certain fields; the use of some
ADR methods has become norm. In international tréateinstance, compromissory clauses (the
provision that proposes an agreement to resortDR & disputes connected to the case or some
aspects of it arise) are so common, that theynataded in draft agreements by default. The World
Trade Organization (WTO) records that most Regidmatle Agreements (RTAS) establish self-
regulatory procedures or negotiation methods fonagang disputes that may arise between the
members; the evolution of arbitration and mediation — ntgir has a long history in the
intergovernmental and transnational commerce worlds the domestic level, a growing number
of family and employment law discussions are codcligcilitated and/or mediated by neutral
parties that are expert practitioners but not resrdy lawyers. Most recently, mediation and other
reconciliation techniques have been introduceditoical justice processes with different degrees
of acceptation and success. The fact is that ADRimoes to hold the name alternative but it is not
the case in countries that began the reconsidarafidhe role of laws and lawyers in conflict
management four to five decades ago or in the aglsese the institutionalization patterns of these
methodologies has not been pushed by formal medpssuch as by law as in mandatory schemes
of mediation proceedings.

3.1. Why touse ADR

The main goal of ADR is to provide redress andséasce in accessing to justice not only in the
procedural sense (as within the court system)alaa in terms of satisfying people’s needs and
conceding to their interests in an integrative netnADR methods provide with flexibility and
amplitude of purposes and are not restrained by éawl terms that are standard to all. Other reasons
to consider ADR is that these methods do not nacdspreclude access to the legal procedure,
but can be used before and also after becauseésindhtext the decisions are only as final as the
parties determine, depending on the format theoouécof the process may take. If a negotiation
resulted in an agreement, then the laws of comtraatl obligations should apply. ADR methods
are thought to be efficient, less costly and mdfecéve when they are administered correctly (in
a collaborative, integrative manner, using a ppled approach), so they are a good choice for
parties whose relationships matter and will lasigkr than the dispute itself given that ADR
methods work hard on preserving the vitality otitasions and human bonds. The textbook list of
benefits associated with the use of ADR statesthiese processes are voluntary in principle, fast,
flexible, less expensive, confidential and fair.tiithstanding the evidence that supports these

38 A good reference text on adjudication and confbcd.W. HowaRD JR., Adjudication considered as a process of conflict
resolution: A variation on separation of powens J. Pub. L, 18, 1969, p. 339. Find a more recent text oniritexnational level
C.L. Davis, WTO Adjudication as a Tool for Conflict Managemetrinceton University Working Paper, 2010,
http://wp.peio.me/wp-content/uploads/2014/04/Confédvie-30.09.2010.pdf.

39 C.CHASE, A. Y ANovIcH, J.A. CRAWFORD, P.UGAz, Mapping of Dispute Settlement Mechanisms in Redjibrzale
Agreements — Innovative or Variations on a The&PO Working Paper, 2013,
https://www.wto.org/english/res_e/reser_el/ersd2@180df.

40 Read for instance the book: BorN, International Commercial ArbitrationThe Hague, 2009.
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attributes, each case must be evaluated accordlilegitimate criteria to determine with precision
the sort of procedure that suits best toward gelcgiort:.

3.2. When touse ADR

Provided an established cultural legitimacy of ABRthodologies, the preference of the parties
plays a vital role in the successful completiorany redress process as well as the availability of
ADR experts and organizations that could providséhservices A party that is comfortable with
any given proceedings is also likely to become gadavhatever may be the reason: sufficient
awareness, recommendations, readiness, cautiaosityrexperience, self-reliance, etc. Besides
preference, another consideration to make is tijatecation deals with isolated cases consisting
of unambiguous disputes. The legal procedure tbeza$ ill suited to preserve the integrity of all
situations that disputes may affect, and if theeetao many issues to solve litigation may be of
even more limited uge

Speed is an important component of ADR, a quicldienf a dispute could be the only way to
maintain a business afloat or to resolve a failelgtionship. In very short lived exchanges, this
criterion is especially decisive given that relaships are not ongoing and the parties are inka rus
to move on. Small claims by customers in sale ages¢s should not be piling up and jamming
court rooms. Commerce requires expedited actions.

On a functional level, objectivity and the needetstablish a precedent are two important
considerations. Impartiality and rationality arénpiples that guide courts, but some conflicts do
not call for objective, general and explicable ngemaent. Deciding on where to buy a house by a
couple, what school is convenient for kids of aifgnand what will be the theme for a party at a
yearly community event are not predominantly radloand sit far from the legal standard in
problem solving, granted that there is probablyave that cares for issues of no consequence for
the general public.

Prudential criteria to weight are costs, informalitelationships, and privacy vs. publicity and
the need for establishing policy or doctrine. Tlogver conferred by public law to court officials
does not derive from private agreements and issnpposed to be used to maximize anyone’s
particular ends. Court members and bodies explibatéaw and compare it to the facts elucidated
by investigations, and shaped by the petitionsaamidns of officials or private actors. The duty of
the participants of the legal process ends witlleseent and assignation of rights and
responsibilities regardless of the level of resolutachieved. Public law also wants transparency
and accountability and sanctions should deter stliem incurring in illicit conducts. Hence, even
in civil cases, there is a degree of opennesditieg not conform to the principle of confidentialit
that governs most ADR procedures.

ADR’s voluntariety is backed up by the civil laws obligations and contracts. They may give
raise to binding documents such as pacts and agreasntHowever, the courts have promoted ADR
via mandate inside the proceedings when the lamipgthat and the judge considers it opportune,

41 The asymmetric power and financial resources efgidrties may defeat the spirit of arbitration,ifmtance. When conflicts
arise between dissimilar contenders such a bigocation vs. a small firms and a compromisory clagsenforced, the costs of
private justice can determine the outcome. Litmyatiannot be said to be always less costly, in fiasbme jurisdictions, bargaining
and early settlement are also phases in legal guves. Read on power imbalance ilMENKEL-MEADOW, Mediation, arbitration,
and alternative dispute resolution (ADR) International Encyclopedia of the Social and Bebeali Sciences2015. See in contrast:
D.M. TRUBEK, A. SARAT, W.L. FELSTINER, H.M. KRITZER, Costs of Ordinary Litigationin The UCLA L. Rey31, 1983, p. 72. An
article that continues being relevant becausesesathese cost related issues and gives the ragunspective on the history of
ADR in the US, a country that together with otherthe Common Law tradition have a consolidated [ixacind remain ahead of
the rest in terms of legal innovation.

42 A. WANIs-ST. JoHN, Implementing ADR in transitioning states: Lessamned from practicein Harv. Negot. L. Rey5,
2000, p. 339 is an important text that explainsigfarmations of judicial systems and access tdcgisas vehicles for the
implementation of ADR programs.

43 Another good classical text on the limits of legmbcedures is L.LFULLER, K.I. WINSTON, The forms and limits of
adjudication in Harvard Law Reviewl1978, p. 353 ff.
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it has been seen as a way to get people interestiedse alternatives and have them recommended
by a model they are likely to respect

Besides reasons related to speed, expenses, fiiesiali and degree of
confrontation/adversariness of ADR methodologiess expected that they encourage creativity
and help avoid the unpredictability involved wheecidions are rendered as a result of the
traditional dispute resolution mechanisms. With iayed communication it is expected that
ongoing relationships are more rewarding, whichaoesult in all parties interested in long lasting
solutions. In the meantime statutory entitlemerts be maintained. No party loses anything by
first attempting to employ problem solving methaasl find resolution through ADR means.

3.3. When the use of ADR may not be recommended

Litigation may lead to suitable settlements andhgebest solution for some types of disputes. In
cases where parties have unequal power or resqurciscivil rights violations, litigation can be
an appropriate conflict resolution method thatwaideverage and disclosure. Precedents are then
set and serve as deterrence. Other listed reasoopttfor court involvement are: when ADR
methods have already been tried and failed to eletim acceptable outcome; when the main issues
under discussions are not only legally relevantéqgtire the application of legal standards, mainly
when the process needs to establish facts and ee good use of professional investigative
services; when the case is of public interest ertha potential to affect the public order; andewh
the parties to the disputes, even against betteisedstill prefer to rely on an authoritative
declaration of righta

Common methods of dispute resolution are negotiatonciliation and arbitration. All other
denominations derive from one of these or keeprg elese resemblance. Mediation in any of its
formats the equivalent to negotiation, but assf§tecbaching and facilitation are similar to
mediation in that they preserve the autonomy ofpitaties and help the optimization of people’s
own means in resolving their conflicts and in manggheir affairy.

Negotiation is described as a method that putséotiie parties’ power to resolve the dispute.
No outsider is vested with authoritative decisioaking power concerning the resolution or
management of the parties’ affairs. This ADR metbad be used as a preventive tool in proactive
legal and business practices to anticipate posdibdgreements and agree in advance on potential
remedies and compromises. These activities arenplementation of the freedom to contract and
are backed up by civil laws. A compromise doesmean that anyone suffers a loss if all parties
are satisfied with the outcome and relationshipsooatinue to move forward. A speedy resolution
of conflicts and quick, unobtrusive and independeaisformation of relationships are the main
features of professional negotiation. Additionaitynay be the least expensive of all ADR methods
and most importantly, it reflects the degree ofoaomy and self-reliance of individuals,
organizations and groups. Other benefits of nefjotizare shared with its derivatives and with
mediation: mainly the fact that parties participat#untarily, that procedures are in principle
informal and adaptable, and confidentiality.

In places where the ADR culture is not strong, ¢heame characteristics are perceived as
drawbacks: the fact that there are no set rulepeiseived as an allowance for unethical,
uncommitted and competing bargaining. But thesesipdsies exist even within highly regulated

44 A good article on this strategy for the EU couweris J.MNOLAN-HALEY, Is Europe headed down the primrose path with
mandatory mediatigrin NCJ Int’l L. & Com. Reg.37, 2011, p. 981. Read also: WhNks, Perspectives on Mandatory Mediatjon
in UNSWLJ 35, 2012, p. 929.

45 Read part Il and 11l on how to diagnose cases afetsappropriate conflict resolution procedurethimbook: A.EDAUER,

C. SAVAGE, J. SEIFERT, Manual of Dispute Resolution: ADR Law and Practi¢el. 1, San Francisco, 1994.

46 See the mediation types below.

47 More on the main ADR proposals read JARLISON, Five ways to keep disputes out of cointHarvard business revigw
68(1), 1989, p. 166.
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systems. Constructive and efficient negotiatiommégues can be used in any context according to
principles developed by the discipline that haslba®veloping for the past forty ye&rd\lthough

the use of negotiation or any other collaborativethrad does not guarantee satisfactory outcomes
for all of the parties, the result when conductedstructively is more likely to be durable and
friendly. Agreements where parties can find baldnoenefits are called “win-win,” characterized
by having taken into consideration all needs, nobghe interests and some of the wishes of the
parties involved. When an outcome is of the sattgfa of all, the parties will work towards keeping
their promises and complying with their obligatipms order to preserve their wellbeing. This
suggest a logic that shows how the satisfactiontloér people’s needs is the strongest foundation
of one’s own wellbeing. The non-adversarial legatwwe has been slowly spreading but not as
successfully as expected in countries that haverered recent institutional (social, politicatian
economic) transitions. The inclusion of principtezotiation training in academic programs across
faculties has repeatedly been suggested by schoémesarchers and practitioners during the last
decade, at least. It can be proposed from a diyeddi perspectives: psychological, legal,
sociological or economical

Mediation is a special form of negotiation thaassisted by a third party. The next section will
examine this ADR method in detail. From both theotietical and practical points of view, it
fundamentally differs from conciliation despite thliferation of legal acts regulating otherwise.
Conciliation is an ADR method in which the partretain power to decide on a resolution of the
issue themselves, but relying on advise of a nkthial participant who must also hold legal
expertise. Unlike in the case of negotiations #ratoften used when there is no legal dispute, and
as a first attempt to resolve a conflict, conddiatis practiced for dispute settlement and resmut
purposes and only when the object under discussionbe transacted abefutThe method is
relatively fast, confidential and friendly. Alsa, is not disfavoured in events where unequal
bargaining power is perceived because rights atiddas well as other legal standards apply.

In the scale of intensity and formality, the bofuter ADR method is arbitration. This form of
ADR vests authority to decide a dispute upon atparty or arbitrator, who hears the evidence,
evaluates based on the own or someone else’s eepanid proffers an arbitration award that can
be binding or not depending on the agreement op#nges. Issues of fairness arise in arbitration
more than in any other type of ADR method when wliapts possess unequal resources (power,
knowledge, money, etc.) such as in consumer dispu@®mmpromisory clauses (arbitration
agreements) should be signed with caution espgdfalbtaining justice by private means would
restrict the parties from further access to courts.

ADR is practiced by private and public instituticarsd practitioners. Commonly court annexed
programs develop some conciliation and mediatichemes; chambers of commerce; universities;
non-profit associations; bar associations; indugtoups; private companies; law offices; judges;
ombudsmen; lawyers; trained ADR experts; commuaity religious leaders; elders; technical
experts; social workers, etc. The debate will corgi about the optimal practice of ADR and the
perceived perils of justice that does not take amasideration the legal process. However the ADR

48 Read on negotiation theory in the following bodRsFisHER, W.L. URY, B. PATTON, Getting to yes: Negotiating agreement
without giving in New York, 2011; G.INIERENBERG The art of negotiating: Psychological strategies gaining advantageous
bargains New York, 1995; CMeENKEL-MEADOW, Legal negotiation: A study of strategies in seaofla theory in Law & Social
Inquiry, 8(4), 1983, p. 905 ff.; HRAIFFA, The art and science of negotiatjdtarvard, 1983.

4% Note that many theories can offer compelling argnts in favour of fair dealings and constructianfiaction seeking. For
instance, behaviouralism informs economics withridt@nal choice theory that explains why peoptenf among the available
options, choose the one predicted to be the meftlusgiowever, assessment of the options is affebiebiases like loss aversion
(read on Kahneman and Tversky' prospect theory.KnBNEMAN, A. TVERSKY, Prospect Theory: An Analysis of Decision under
Risk in Econometrica47(2), 1979, p. 263 ff., problematizing the asptians of rational choice theory), a consideratbanormous
relevance to the planning of any ADR strategy. Kraalge of the human nature is of chief importandfiéndevelopment of ADR
skills, in particular of those applicable to coltahtive practices.

50 This follows the rules of things that can be s@ldichased and disposed of or agreed upon. Forp&aacar, a house, a
holiday trip or a building contract. In contrasgnour and satisfaction, the white house or Puertm Rannot be object of a
conciliation agreement or a contract. These lastlae main purposes of a conciliation rather tianrésolution of an underlying
conflict.
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expansion is unstoppable. A good strategy for éffeand undisturbed dissemination is to set a
clear purpose for policies and campaigns and beaamsistent: should the priority be creating a
new conflict management and dispute resolutioruce® Improve access to justice? Diminishing
the costs of the system? Shortening redress proegtiincreasing practitioners’ satisfaction with
their profession? Maybe some of these combined?hnaliscussion revolves around who makes
for a better ADR facilitator: is the legal standaadrelevant? Could people with social psychology
and psychology background be better equipped thaydrs to administer disputes?

3.4. Accreditation and standardsfor ADR practice

Strong arguments have been raised in favour ofbkstteng minimum standards and
professionalizing the work of ADR practitioners.hBtars and academic institutions have made
great progress in the development of those, as agelrinciples and theories concerning their
mother disciplines: conflict and negotiation. Itwglely accepted that in the presence of standards
the practice of ADR would have a code of ethicsicptioners could benefit from building up a
reputation and consumers of ADR services will bie &b trust the techniques offered; awareness
followed by confidence on the procedures may iregesnd with it the credibility, consistency and
capacity of ADR field could be established.

The current landscape in the field lacks unitydgnice and organization. Some approaches to
ADR are ineffective and outdated, and the gap betweeople who study ADR and teach it and
practitioners who also teach is growing as eviddnieghe literature that they produce and publish
in journals in the field such as in The Negotiattmurnat, Conflict resolution Quarterty§ New
Law Journap, Cardozo Journal of Conflict ResolutiorHarvard Negotiation Law Review etc.
Besides, without joining current trends on automaion, and Online Dispute Resolution (ODR)
or technology-assisted conflict management andutkspesolution, ADR could become outdated
and/or its practice problematic. ADR must appeaddpular and political cultures, become diverse
dynamic and profit from developments in the neumrsmes, behavioural economics, visual
statistics, and other non-conventional researdtidie

ODR systems could be integrated to artificial iigehce actors in the future, in support of the
interest of the parties. Scholars such as Arno eodad John Zeleznikow argue that ODR could
even serve “justice” by contrasting exchanges igfal provisions and precedents. Their ongoing
research is increasingly concerned with these pitiisis®s. So far, they are successfully replicating
ADR procedures, although progressing in terms @rmation visualization and analysis. For
example, online applications can provide accuratenoews about recorded data and support
different mapping options on the same informatioithwgraphics. Software programs and
applications can be developed with the assistahgeodicient negotiators so the design of new
interactive environments can suit the needs andinagents of the information society beyond
usability. First with prevention in mind, proposirxchange and transactions in simple and
understandable ways, and second, facilitating Kezwion of agreements (in combination with
blockchain technology and smart contraectADR processes have been incorporated in judicial

51 http://www.pon.harvard.edu/publications/negotiatjournall.

52 http://onlinelibrary.wiley.com/journal/10.1002/&8l)1541-1508.

53 http://www.newlawjournal.co.uk/nlj/.

54 http://cardozojcr.com/.

55 http://search.lib.monash.edu/primo_library/libwatifon/dIDisplay.do?vid=MON&
search_scope=default_scope&docld=dedupmrg66298 ffimzalink.

5 See A.RLODDER, J. ZELZNIKOW, Developing an online dispute resolution environméditlogue tools and negotiation
support systems in a three-step mopdeHarv. Negot. L. Rey10, 2005, p. 287; A.R.ODDER, J.ZELEZNIKOW, Enhanced dispute
resolution through the use of information techngld@ambridge, 2010.

57 Read on these models in www.ethereum.org arBUVERIN, Ethereum: A Next-Generation Generalized Smart Cahtaad
Decentralized Application Platfornnttp://vbuterin.com/ethereum.html.
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procedures and administrative practices asswelbwever the patterns of governance have shifted
the trend from the centralized regulatory authesiof the state to people and this requires ineteas
and varied competences from all to perform in aewed self-regulatory and highly technical
capacity, in all fields. The continued involvementthe state could become more intrusive than
ever, while requiring substantial monitoring, cohtand adjudication at high costs and towards
unsatisfactory settlements.

The takeaway message seems to be that, regartitasescontext in which the ADR professional
practices and of the preferred model of mediatiloere is a sense that mediation and ADR need to
look underneath the conflict and to move into @& m that explores conflict at a deeper level for
disputants. The challenge, as an academic hasegoit, is that the field of conflict resolution
needs to broaden its impact and definitions forciiraners and experts to become conflict
engagers.

Reflection questions

- Will the vigorous expansion of ADR in Europe leshaping the
professional identity of lawyers and professionasrking on
transactional affairs?

Take into account that a strong ADR culture is exge to rebuild
social bonds and revitalize the public trust irtiges It provides with
self-help methods to create the conditions foraoable economic
growth and development and ultimately could contebto the
optimal management of social conflicts and the c&da of legal
disputes.

- Should this movement have a say on the researdlstudy within
the social sciences and the law? Can it propogeftac$ focus onto
conflict management and dispute prevention outfideourt systemp?
If so, how?
A key issue to keep in check is that most ADR pregras hold a
flagship overly focusing on efficiency that can imesleading ang
limiting. Conflict management is not a competerica tan be easily
obtained and the promise of a good ADR system restsits
implementation within a judicial and social refoprocess to assure
readiness and legitimacy.

- Are there better or worse ADR and ODR methods?

4. Mediation

Mediation is an ADR method that amplifies the scopthe common negotiation by incorporating
a neutral party to aid the process and promotecagse, integrative and principled bargaining
strategies. Mediation is informal but structuredere more so in recent years with its increasing
institutionalization via laws and regulations. Matirs are professional negotiators employed to
facilitate conflict resolutions, dispute settlemamtderstanding and creative reconciliation. In the
literature, scholars coincide on that the main att@ristics of mediation are its voluntary nature,

58 Conciliation in divorce proceedings and custodyesafacilitation services in municipalities to hEndaims and complaints,
the institution of the ombudsman, community based family mediation programs such as counsellingddress interpersonal
conflict, etc.

59 Read further in BMIAYER, Beyond neutrality: Confronting the crisis in confliesolution Hoboken, 2004.
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confidentiality and collaboratien Mediators assume the role of coach/facilitatoplax the
procedure to the participants and proceed only Widlir consent, create a safe environment and
establish the rules of procedure. Mediators seeknpsove communication techniques, maintain
calm and focus on the object of the negotiationileMemaining neutral in regard of a possible
outcome.

Mediation is voluntary because it emerged natursdlyand the principle remains that it cannot
be imposed. However, mandatory mediation existssaneads, proposed mainly to raise awareness
on ADR methodologies in places where they are nat inown or understocd ADR’s core
principles may be threatened by the intrusion ghlerocedures into their methodologies, for
instance when mediation is required by law befocase is heard in court and its implementation
is committed to the rule of law doctrine. A diffateappraisal can be made about compulsory
participation in information events or moot medatisessions to show the possibilities that the
method can open to the parties. Adding such stageetcivil procedure would ensure that opting
or not for this method is a fully informed decisidasntil now few questions are more disputed by
experts than the nature and scope of the volutyapenciple that can become reduced to free
termination at any time after the first meetingli@dttions to mediate in cases could degenerate into
meaningless ceremonies that would waste everyom®s and other institutional resources.
Furthermore, it can create obstacles to access$scani justice if fees are also imposed. European
legislators intended to strengthen ADR regulatiregliation and Online Dispute Resolution (ODR)
in spite of the differing expectations and menigditof EU member states, with the priority to
improve access to justice and customers standiagants of cross border disputeShe directive
recommended the promotion of ADR, encouragemenhediation and the search for balance
between these methods and judicial proceedings.eSmuntries have been reluctant to adopt
mandatory mediation such as France, and othersdanefor a mild obligation to mediate which
is the case of Slovenia and Netherlahds any event, in mediation whatever the jurisdict no
agreement, outcome or decision can be imposedeopdtticipant parties.

The confidentiality principle protects the privagf/the parties and prevents that the options
discussed during the process will not adverselgcafihem beyond the scope of mediation.

The collaboration principle is linked to what haeh called interest-based procedure. Criteria
to decide does not need to imitate legal standantisonform to them, while trying to achieve
maximum legitimacy and an integrative, satisfacta@yult for all involved. Considerations may
include emotional, personal, and other non-traaddetinterests as well.

Unlike arbitrators, mediators do not take the ailgidges or decide on anything but procedural
matters, agreed upon in advance and on negotiatibancing methods. This is true even in places
where the mediator is allowed to provide evaluaionassessment of the dispute in as long as non-
binding.

60 Consult the book M.SHERRMAN (ed.), The Blackwell handbook of mediation: bridging theassearch, and practice
Hoboken, 2009; BERcovITCH, International mediation: A study of the incidensiategies and conditions of successful outcomes
in Cooperation and Conflict21(3), 1986, p. 155-168; J.AW/ALL, J.B.STARK, R.L. STANDIFER, Mediation: a current review and
theory developmenin Journal of Conflict Resolutigmd5(3), 2001, p. 370 ff.; D.AJENDERSON Mediation success: An empirical
analysis in Ohio St. J. on Disp. Respl1, 1996, p. 10%.J.HopT, F. STEFFEK, Mediation: principles and regulation in comparative
perspectiveOxford, 2013.

61 The contemporary practice of mediation, in Eurape beyond, is regulated by laws concerned witlityuanified standards
and issues of accountability. In addition, in ttextial legal systems in the United States, Ausirdtingland and Canada, mediation
is instituted as precondition to other formal pahosl steps.

62 The EU Mediation Directive (Directive 2008/52/EC) ccassible at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:265:0063:0079:EN:PDF focuses on certain aspdatsediation in civil
and commercial matters, was adopted by the EUdpeelit on 23 April 2008 and came into force on 113eJR008. The ODR
regulation, available at: http://eur-lex.europa.erlUriServ/LexUriServ.do?uri=0J:L:2013:165:0001:QCHN:
PDF , established a EU wide online dispute resmiuplatform to help consumers in any of the 23cadfilanguages to find redress
to their cross border claims and hence, stimulaeltgital economy.

63 Details on the relevant legislation specific t&egvEU member state can be found at the Europesnalat: https:/e-
justice.europa.eu/content_mediation-62-en.do  An  EOverview on the topic is available at: https://e-
justice.europa.eu/content_eu_overview_on_medid&ien.do.
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All negotiation concepts and theory apply well tediation. In terms of styles and techniques
there is a clear differentiation between compatitfdistributive) and collaborative (integrative)
approacheé¥. The benefits attributed to mediation apply onlyew the latter is the case.

Negotiation Styles and concepts

Competitive approach Collaborative approach

Emphasis is placed inFocuses on integration
distribution

The main tools are use of powefhe main tools are creativity and
and compulsion problem solving techniques

The parties claim gains andhe parties try to create value and
advance positions  thouglshare it for the benefit and
demands satisfaction of all
Hidden manoeuvring, lies andpenness and transparency and
non-disclosure are commorexplicit discussion of interest afre
tactics preferred tactics
The gains of one party are thall parties have a stake, a say and
losses of the others so outcomédimd satisfaction on legitimate
are often perceived as unfair | outcomes so they are likely to be
respected and appreciated
Elements and resources of th€he parties act as associates and
negotiation are viewed as fixegartners in search of good
this at the end the decisionsutcomes. They trust the process
revolved around the proportionsind develop as many options |as
to be assigned to each party. | possible to expand the possibilities
and preserve the relationships.
Disputes are divided into different
components: issues (problems
identified), needs (underlyin
interest), interests (stakes at the
process) and positions (wishes and
preconceived notions of what

needs to be achieved)
Source: adapted from Ury, W., & Fisher, R. (19&3¢tting to yesRoger Fisher, William L. Ury, Getting to Yes

Mediation can be applied to any type of disputpreventively, just like negotiations to transform
or create relationships. Parties that wish to comiworking together in the future often employ
negotiation as a friendly method to resolve dispulieo form a mutually acceptable agreement
discussing over interests rather than over postisrof chief importance. Positions are stiff and
whimsical, whereas discussing interest may giveerao a multitude of mutually satisfactory
options. Unlike positions, interests can take maingpes. The parties in mediation do not invest
authority to decide the dispute in a neutral tipedty. Instead, this authority remains within the
parties themselves, who are free to terminate rtiedidike during negotiations, anytime they
consider it necessary.

Mediation/assisted negotiation is the least forofall the schemes where a neutral third party
facilitates the exchange between two or more othkeus its conduction involves concrete
responsibilities. Top quality mediation requiresfarient strategic planning and can benefit from

64 See a classification that differentiates the aoff strong styles of negotiation and offers thaqgpied alternative reaching
out to everyone’s needs also in Getting to yesiblyef and Ury. Consudiupra note 46.
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the application of project management skills. Bifexnegotiations take place when the tactics can
be planned in consideration to the postulatesRisdter and Ury introduced in their studies
1. separate the two levels of every negotiation: i@iship and issues, creating a cognitive
dissonance: being soft on the people and strongstghe problem;

2. work on improving perceptions, controlling emotiarsl bridging communication gaps to

be able to formulate the discussion in terms arggt, not positions;

3. stress the need of being creative when developtigres on a possible outcome that would

benefit all parties, and;

4. insist upon the convenience of legitimate decisiaking, based on justifiable, objective

and acceptable criteria.

The ADR literature on mediation has classified anbar of tasks that could better help the
parties finding a solution to their disagreemenkey could be summarized on coaching association
and creative administration of the disputes. Irpees to concrete proceedings, since until very
recently, this has been a field greatly advantdyeits flexibility, there were no rules except from
recommendations and best practice advice on hoprthesses had to be sequenced. This aspect
is relevant in terms of logistics but other thais tlas long as feedback based iterative tactics are
into place during sessions, no special processefemped. A mediator should be ready to adapt
proceedings to the requirements of each case. @bnenediation consists of a progression of
meetings arranged by the facilitator, beginnindnaim information exchange stage (were the parties
are instructed on guidelines and the process atpfffollowed by dialog meetings and ending with
a concluding session. Advancements are registémedighout, to reinforce the commonalities,
increasing the capacity of the parties to integratel also to divide the disagreement areas into
deconstructed, simpler, more manageable parts.r@hdts should represent consent on legally
enforceable agreements for mutual gain, partiséegents, or their absence, that in times is the
most reasonable and mutually beneficial resolusieailable. If mediation procedures terminate
without a satisfactory result, another form of AD&h be pursued if the parties have not yet decided
to resort to litigation. As mentioned earlier, wiliness to mediate very much determines the
effectiveness of these processes.

4.1. EU public policy and legidlative development on mediation and ADR

Recently, mediation and conciliation schemes hatceived the most attention by public policy at
the national and supranational levels. These ADBaas have been the first regulated and in effect
in the EU. Ideally, the main task of professionadiators continues being the empowerment of
individuals for the management of their own affairgl the production of self-regulatory solutions
to their disagreements. National institutional@titould contribute to any policy effort much more
efficiently than supranational initiatives that foany reasons follow the principle of subsidiarity.
Conflict management structures respond to culpatterns and traditions that are not common to
all countries of the EU where many states possessxperience in collaborative ADR. So far
guantitative studies prevail in the analysis of ragdn and conciliation development, but a more
gualitative, interdisciplinary research is neededdentify the factors determining awareness, use
and satisfaction of the people that engage in tippgeesses. The same is true in regard to ODR
processes when they spread among customers andmpmstantly in cases that involve cross
border claims.

The existing theoretical foundation of mediatiorEimrope does not commit to specific styles or
perspectives but follows the general principlesirdthparty intervention, neutrality and
confidentiality. A mediator is tasked with facilitag agreements, rather than merely understanding,
therefore it can be said that in the EU mediatidmeme the settlement is the goal of a mediation
process. In terms of practical requirements, etate $ias been in charge of creating training and

65 bid, p. 59.
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qualification requirements for certification if gessionalizing mediation has been its aim. Subject
matter expertise has never been an expectatiangose onto these facilitators because they are
not to advice on the issues central to the disputes

In practice, after a mediator is chosen an agreeimsigned on the commitments that the parties
undertake: good faith during all proceedings, cahse the process that is being proposed, a pact
of confidentiality, and acknowledgements of theunaiof the method and the role of the mediator.
It is common to propose independent sessions fornmration gathering and preparations, and
recommended to begin the mediation by explainingrgstep and reminding the parties of the
purposes and benefits of an assisted negotiativaryEinstitution and practitioner proposes
different sequences and/or allowances such asimgdegal counsel, and their actual involvement
in every case.

As with every other approach to conflict manageneerstyle even the most collaborative of the
processes may reach no optimal solution. If pgdicis hold no interest in the negotiation and
disputants are unwilling to contribute despiteraftés to engage them in a principled exchange it
is possible that alternatives, namely not negaiigfpostponing, or resorting to other techniques ar
better options for the parties. Still there willtrme much loss, as during effective negotiations
relationships are clarified and understanding staot shape. These cannot really be called
drawbacks, because conflicts and disputes are hwffains, complex, multifaceted rather than
dependent on processes and external managemergsdlation may signify a good outcome, or a
temporary one. The settlement a dispute may habe fmostponed and litigated before the courts.
Resorting to mediation should not preclude theigaftom accessing other redress sources when
needed.

Reflection questions

- Do you consider it wrong to compel unwilling pastto mediate?
- Does compulsion breach the right of access taoliets required by
the European Convention on Human Rights (ECHR)?

- What arguments would you use as a mediator iera persuad
parties to trust mediation processes?

- What could be examples of disputes that couldvbk served by
collaborative bargaining during mediation sessions?

11°}




