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Introduction

Before approaching the main theme of the preseapteh, it could be useful to introduce the legal
basis and framework of the EU intervention in tleddf of mediation and protection of the right of
access to justice, as well as the relevance of gwowsions coming from the treaty law.

As it is undoubtedly well-known, European Union wasginally created as an “Economic”
Community for a purpose which was very differeobfrthe one that we know today. In fact, European
treaties among France, Germany, Italy, Belgium,hBigand and Luxembourg, concluded during
1950s, were only devoted to an economic integratiento establishing among them of free circolati
of the so-calledlactors of productionSo, in that period, the single person was constjéoy EU Law,
only in his role offactor of productionthe right of free movement and free circulaticsswot given
to each citizerof a Member State, but &ach professional and employed worker

Today the situation is very different: EU Law isr@ntly operating in very different directions,
from the labels of the foods in the market, to tiights of flights’ passenger; from the possibility
move from one country to another (and to stay is katter country with one’s own family) to the
competition law among factories belonging to défgr European states. Even if the general situation
is now more difficult due to the global economisis, and even if many EU citizens are beginning to
have doubts about the real benefits proceedinghéyparticipation to such a peculiar international
organization, the integration is still continuingway, and it's going deeper and deeper in trection
of the protection of human rights, like the rigbt & child not to be kept away from his parentsror,

a very close future, the right to found a familytiwa partner notwithstanding the fact whether  is
traditional or a homosexual relation.
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1. EU, Member States and ADR methods

It is now possible to establish the main link bedw&U Law and mediation: one of the rights that EU
IS trying to protect is represented by grantingiaress to justicas wide as possible. In that direction,
the Union strongly wants to incentivize the usaltérnative and extra-judicial procedures, whicheha
to be directly created by Member States

Regarding that specific topic, it has to be conmgdethat today exists a pressing need for
implementation of legal remedies other than thecjatione, since the number of legal proceedings
before the courts is quickly growing year by yeard the same courts are not anymore able to decide
— in an acceptable timeframe — on such an enormoomer of complaints. This conclusion is valid
both at domestic and at European level: even isituation is not exactly the same all around Hid, t
Italian example is particularly significant: Italg well-known in Europe for the duration of legal
proceedings until the final and definitive judgemenpronounced, that can take 10 years, or even
more, since the beginning of the proceedingsn interesting example - in the field of private
international law - of the situation in Italy isethpronunciation given in 2006 by theorte
costituzionale which was obliged to rule on the unconstitutidgadf Art. 18(1) of the Preliminary
Rules to Civil Code, even if such provision hadrbeepealed in 1995! The problem was that the
proceeding was instructdmbfore 1995 and was still pending in 2006, so the judae to apply the
rules that were in force when the proceeding slarf@us the Court had to spend work and time to
state that a rule, already abrogated eleven yedosd) was not in compliance with the Constitution.

Such an example lets us understand how strongl@/tonot only but especially in countries that
are in a situation similar to Italy - the demandifestruments of the dispute settlements altereatv
the traditional procedure before the Court: theythe so-called ADRAternative Dispute Resolutipn
instruments.

A different and consequent problem is, then, teehsinate the knowledge of these instruments to
citizens, convincing legal practitioners to usenthéAs it is well-known, one of the most grave
difficulties in this regard is caused by the fdwztt for a lawyer, the traditional judgment befar€ourt
could be much more profitable. Therefore it is hardorce a lawyer to convince his/her client rmt t
introduce a judicial complaint for the satisfactmirhis/her right. At first Italy, for instance, Ised the
dilemma in @ranchantway, establishing that in a large part of civilaommercial matters mediation
attempt wagnandatoryin order to obtain the possibility to access tloai@

So, why is the EU acting in the field of civil juial cooperation?

Of course, domestic rules, both on mediation ootver ways of ADR, are not concerned with the
European Law: if a dispute arises between two stdbjrabitually resident and domiciled in one
country, regarding a contract they signed in tligntry and which individuates that same country as
the place of performance for the obligations aribgrt, no problem occurs. The decisions on the
possibility to apply an ADR method in such a caseits compulsoriness for the parties and the tffec
that the agreement could produce, if concludedfudisereserved to national legislation.

However, the situation is different if we considlee cross-border disputesn the specific field of
mediation, EU law states that a dispute has toobsidered “cross-border” whemtdeast one of the
parties is domiciled or habitually resident in a Mieer State other than that of any other patty

On the other side, it is quite obvious that a Eaeswpintervention on the side of cross-border
procedures represents a strong incentive, for matiegislators, in the direction of reforming $emne
domestic law profiles: we have to consider thaiomal legal systems are generally engaged to pteven
a phenomenon that could appear as a consequebkceagfean legislation. It's the case where, thanks
to EU law guaranties, a country is forced to gtard foreign European citizen better conditionsa(or
broader set of possibilities) than the ones reamghito its own citizens, since the EU Law is not
applicable in “totally internal” situations (so-tsd reverse discrimination In order to prevent cases

1 We are going to explain in a while that this is thason why European Institutions decided to ajgpadDirective - not a Regulation
- on mediation: the first instrument leaves to MemBtates a certain margin for self-determinatimmcerning the choices on the issues
that are not covered by the same EU Directive.

2 The definition fttalian torpedd was created for this purpose in the field of ilegtual property litigation.

3 Directive 2008/52, Art. 2(1).
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of reverse discriminationfrom occurring, EU Member States generally adequb&r internal
legislation to that one directly emanating from th@on regarding cross-border situations.

So, how is “civil judicial cooperation” linked tdogectives of EU action? How did we arrive from
an “Economic” European Community to the current ddniwhich approves provisions which are
directly applicable in civil procedure?

The progressive growth of EU competences was igchirt incessant in the second part of' 20
century.

In principle, EU can only possess competences sglygiven by Member States (principle of
conferral), so until 1997 the Community was not allowedgprave any act in matters relating to civil
judicial cooperation. In 1997 the Amsterdam Treafs approved, and it entered into force in 1999.
With Amsterdam Treaty, the 15 Member States decidatian intervention of the Community in the
field of civil justice could be necessary to bettesailize the purposes of a common internal manket a
an effective freedom of movement of persons: inl onatters, (i) a unique judge has to be competent
in European countries, (ii) a unique law has t@applied notwithstanding the state of the coun) (ii
judicial decisions have to be recognized and eefbio all the states in the same way (so-calfth“
European freedoh), and (iv) access to justice has to be grantethenwidest way possible. As an
example, points (i) and (iii) are the reasons wheéed to the approval of Regulation “Brussels I6(N
44/2001); point (ii) is envisaged by Regulation fR® 1” (No. 593/2008); while point (iv) is at the
origin of Directive No. 2008/52, i.e. the so-caltéddediation Directivé.

We could also wonder why European institutions ohlalready operated in the field of civil justice
through the Regulation instrument (e.g. Regulati®nmussels I’ No. 44/2001, or Regulation “Rome I”
No. 593/2008), have approved a “Directive” whenutating the matter of mediation.

The reason for such a choice has to be found inalied principle of subsidiarit§; that is a
fundamental pillar for the European decision-maklpngcess. In particular, the principle determines
when the EU is competent to legislate, and contiebto decisions being taken as closely as possible
to the citizen. It is complementary to the abovetiomed principle of conferral (and to the principle
of proportionality).

Subsidiarity principle, aimed at determining theeleof intervention that is the most appropriate in
order to achieve EU goals, is particularly relevamthe areas of competences which are shared
between the EU and the Member States: so it magecoractions at European, national or local level.
In all cases, the EU can only intervene if it isealm act more effectively than Member States. The
Protocol No. 2 lays down three criteria aimed at establishing diesirability of intervention at
European level: EU legislation can replace domesteif only

1) requested action has transnational aspects thabtha resolved by Member States;

2) national action - or a lack of action - could batcary to the requirements of the Treaties;

3) the intervention at European level presents cldaam@tages.

The principle of subsidiarity is also aimed at grimg EU and its citizens closer to one another, by
guaranteeing that the action is taken at locall lexeere it appears to be necessary. However, the
principle of subsidiarity does not mean that actiaumst always be taken at the level that is theeslios
to the citizens.

Summing up, the Union can only act in a policy afea

e its action falls within the competences conferrgubruthe EU by the Treaties (principle of

conferral);

« in the context of competences shared by the EU Migmber States, the European level is the

most relevant in order to meet the objectives gehb Treaties (principle of subsidiarity);

« contents and forms of EU action do not exceed w&aécessary to achieve the goals set by the

Treaties (principle of proportionality).

Coming back to the choice of the instrument forElneopean intervention between Regulations and
Directives, we must consider that a Regulationirieatly applicable and completely binding within
Member States, while a Directive is only binding fdember Statés the first one is the instrument
aimed at theunification of the law among Member States (i.e. same pravssaverywhere within the

4EU Treaty, Art. 5.
5 Protocol (No. 2) on the Application of the Principlef Subsidiarity and Proportionaligttached to EU Treaties.
6 Not towards citizens, except for some particutees.
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EU), while the second one is the instrument aintats&darmonization(different rules, but a unique
goal to achieve). So, once more, the subsidiaritycyple plays an important role in the decision fo
the instrument to be approved. Tim@dus operands always the same: if the standardisation of the
rules is not necessary, and if it is possible &wvéea certain margin for the freedom of the Member
States in deciding how the purposes set by therUnave to be accomplished... well, in this case a
Directive is the more appropriate instrument (hgpithat Member States do not delay its
implementation at domestic level, like unfortungtiélsometimes happens, for instance, in ltaly). If
and only if, it is necessary to grant a unique liéganework in all the Member States, then in sach
case the approval of a Regulation can be justified.

Concerning mediation, European Council and Parlmeonsidered that some space of
intervention could be left to national initiativ@irective 2008/52 only contains some principled tha
each State has to include in its own national ratesross-border mediation, and the final limit thoe
implementation of these principles at national lefieed on 21 May 2011

2. Thefundamental right of accessto justicein Europe

The possibility of enforcing a right is centralrtaking fundamental rights a realiccess to justice

is not just a right in itself but also an enablargd empowering right in so far as it allows indiads

to enforce their rights and obtain redress. In $eisse, it transforms fundamental rights from theor
into practice. Research and evidence-based aduieeaess to justice, therefore, also support making
other rights effectivé

The term “access to justice” is not commonly usedegal terminology and is not expressly used
in, for example, the European Convention on Humaht® (ECHRY. Instead, the ECHR contains
provisions on fair trial and the right to a reme@yticles 6 and 13). Similarly, the Universal
Declaration on Human Rights (UDHR) states that rngw®e has the right to an effective remedy by
the competent national tribunals for acts violatithg fundamental rights granted him by the
constitution or by law¥. The International Covenant on Civil and Politi®ights (ICCPR) equally
refers to an “effective remedy” (Art. 2(3a)) fot die rights in the convention and further guaraate
the right to “take proceedings before a court” {@et 9(4)), the right to a “fair and public hearing
(Article 14(1)), and the right to be tried withautdue delay (Article 14(3c))

However, with the Treaty of Lisbon, a specific refece to access to justice was introduced: the
Treaty on the Functioning of the European UnionEUl;, Article 67(4) stipulates that «the Union
shall facilitate access to justice, in particutaotgh the principle of mutual recognition of judiand
extrajudicial decisions in civil matter$» The Charter of Fundamental Rights of the Europdwaion
(CFR) which, according to the reforms introducedhmsy Lisbon Treaty, has the same legally binding
status as the Treatfésprovides for the «right to an effective remedy &n a fair trial» (Article 47
CFR)“. The third paragraph of that Article specificalifers to access to justice in the context of legal

7 A deep analysis of the Directive’s content coutdfdund in the contribution prepared byQarrANETO within the preseriolume
(Chapter VIII).

8 See ReporAccess to justice in Europe: an overview of chakbsngnd opportunitiet.uxembourg, 2011, p. 3, commissioned by
the European Union Agency for Fundamental Rights (F&l freely available at
http://fra.europa.eu/sites/default/files/fra_upleid®20-report-access-to-justice_ EN.pdf.

® The concept received explicit attention in thealatpctrine in the 1970's1980’s: M.CAPPELLETTI, (ed.),Access to Justigdilano,
1978, and, more recently, FRANCIONI (ed.),Access to Justice as a Human Rjgbxford, 2007.

10UN General Assembly, Universal declaration of hamights, Resolution 217 A(Ill), UN Document A/81074 (1948),

Article 8.

1 The UN HRC (UN Human Rights Committee) has upheld/ibe that denial of access to justice is a sudfity egregious breach
of human rights that it may give rise to the righthave a criminal conviction reconsidered if tight to submit an appeal has been
violated.

12 Article 81(2)(e) refers to access to justice amtice 81(2)(f) to the «elimination of obstaclestte proper functioning of civil
proceedings».

13 See Treaty on European Union, Art. 6.

14 The status of CFR is provided in Article 6(1) TEléeSheExplanations relating to the Charter of FundamerRadhts of the
European UnionOJ C 303/17 of 14 December 2007, available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.di20J:C:2007:303:0017:0035:EN:PDF.
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aid, but the Article as a whole summarises allgheicular rights enshrined in the concept of ‘asce
to justice®®:
a) right to an effective remedy before a tribunal;
b) right to a fair and public hearing within a readaleatime by an independent and impartial
tribunal previously established by law;
c) right to be advised, defended and represented; and
d) right to legal aid for those who lack sufficiensogirces in so far as such aid is necessary to
ensure effective access to justice.
At the international level the UN HRC, since itsaddishment under the ICCPR, has lead the way
among the UN treaty bodies on interpreting concegltged to access to justice.
According to current usage, then, access to jusicelated to a number of terms that at times are
usetlzlsinterchangeably or to cover particular elesyenich as access to court, effective remediesror f
trial™®:

Rule of law
Access to justice

Effective remedies Redress

Access to court Judicial protection

Fair trial Due process

Source: FRA, 200

In Europe, the right to access to justice was apezl by the ECtHR in the context of Article 6
ECHR, which only applies to “civil rights and crinal charges”. Although ECtHR jurisprudence has,
over the years, continuously enlarged the scogheohotion of ‘civil rights’, so that nowadays also
considerable parts of administrative law are cavelg the safeguards of this provision, it is
nonetheless a notable step forward that ArticleCFR has abandoned this restriction, deliberately
granting access to justice to all sorts of rigimts freedoms guaranteed by the law of the Ution

According to long established case law of the CJ&tdess to justice is one of the constitutive
elements of a Union based on the rule of law. Eh@iaranteed in the Treaties through establishing
complete system of legal remedies and procedurggrisd to permit the CJEU to review the legality
of measures adopted by the institutions. The tigleffective judicial protection has been acceftgd
the CJEU as a general principle of Union law, fisémced by the case law of the ECtHRrhe CJEU
has consistently used the constitutional traditmmamon to the Member States and Articles 6 and 13
ECHR as the basis for the right to obtain an eiffeatemedy before a competent cétrt

In other words, access to justice must be much thare a mere formal possibility, it must also be
feasible in practical terms.

15CFR, Chapter VI, Justice, Article 4Right to an effective remedy and a fair trieEveryone whose rights and freedoms guaranteed
by the law of the Union are violated has the righan effective remedy before a tribunal in commawith the conditions laid down
in this Article. Everyone is entitled to a fair apdblic hearing within a reasonable time by an pedelent and impartial tribunal
previously established by law. Everyone shall hitaeepossibility of being advised, defended andegspnted. Legal aid shall be made
available to those who lack sufficient resourcesarar as such aid is necessary to ensure effeativess to justice».

16 From ReporAccess to justice in Europe: an overview of chaksngnd opportunitiesit., p. 15.

17 Explanations relating to the EU Charter of FundaimeRights can be found in OJ C 303/17 of 14 De@r@b07, p. 30, available
at: http://eur-lex.europa.eu/LexUriServ/LexUriSeia?uri=0J:C:2007:303:0017:0035:EN:PDF.

18 The approach of the CJEU has generally been tovidhe reasoning of the ECtHR with regard to the rimepaf the right to a
fair trial as a general principle of Union law. Seeexample CJEUBaustahlgewebe GmpE-185/95, 17 December 1998.

19 Advocate General Ruiz-Jarabo Colomer has statemtess to justice is a fundamental pillar of westegal culture [...]. Therefore
the right to effective legal protection is one lo¢ tgeneral principles of Community law, in accordawith which access to justice is
organised [...]. Access to justice entails not ahly commencement of legal proceedings but alsoetp@irement that the competent
court must be seized of those proceedings” (Opinfohdvocate General Ruiz-Jarabo Colomer, CJEta Golf & Beach Resort SL
C-14/08, 5 March 2009, para. 29).
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Within the EU legal order, there is no doubt on fidet that the right to effective legal protection
equally covers access to the EU courts (here, thet®f Justice and the General Court), as well as
access to national courts and tribunals for thereefment of rights derived from EU law.

Conclusively, it has been suggested by the Europaon Agency for Fundamental Rights that
the adoption, at a national level, of someod practicescould facilitate access to justice for
complainant®. Among these practices, Member States should otrate their intervention on:

1. simplified and less formalistigrocedural ruleqfirst of all, mediation);

2. e-justiceinitiatives;

3. the introduction of generous rules legal standing®;

4. the availability ofredressother than compensation;

5. finally, “pro bond initiatives (free-of-charge services provided by, for examiaie, firms).

High costs associated with legal proceedings, asatourt and lawyers’ fees, may deter individuals
from pursuing remedies through the courts. Altholegfal aid is available in all Member States, rules
surrounding the determination of eligibility forgi@ aid should be formulated in such a way as to
ensure that those without sufficient financial mehave access to adequate assistance. Accordingly,
Member States should consider re-examining thelhiolds set for ‘means’ testing, or the formulations
applied in ‘means and merits’ testing in such a \wayto guarantee access to justice for all. The
introduction of alternative dispute settlement natbms, such aguasi-judicial procedureavailable
before some of the equality bodies, may help taienaccess to justice by providing a faster and
cheaper alternative to claimants: that's why adapgssibility to access to high-quality mediation
procedures should be strongly encouraged in all berStates in order to strengthen the use of ADR
methods for the settlement of disputes.

20 See Reporfccess to justice in Europe: an overview of chakengnd opportunitiesit., p. 10.

21 Narrow rules relating to legal standing preventl ciociety organisations from taking a more dirsaie in litigation and, at the
same time, prevent the possibility for consumerBdgin so-calledclass” actions. EU non-discrimination law (see, notably, Council
Directive 2000/42/EC of 29 June 2000 - “Racial Egqyabirective” - and Council Directive 200/78/EC of November 2000 -
“Framework Employment Directive”) requires MembéatBs to allow associations, such as non-goverraherganisations (NGOs) or
trade unions, to engage in judicial or administeproceedings on behalf of or in support of claitedut, beyond this area of law, such
entities are allowed to initiate legal proceediimgsnly some Member States. Most Member Statesvdtho public interest actions€tio
popularig, for instance, in relation to environmental cag@scording to their obligations under the 1998 hAmr Convention). This
suggests that broader rules on legal standingaeptable in principle, and Member States shoultsider widening their rules on
standing in other areas of law.



